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CONSTITUTION  OF  THE  UNITED  STATES. 

ARTICLE  I. 

Limitations  of  the  Powers  of  the  Several  States. 

Section  lo.  i. — No  State  shall  *  *  *  pass  *  *  *  any 
ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts.  (See  172  U.  S.  Supreme  Court  Report,  Page  i, 
for  construction  of  a  contract  between  a  water  company 
and  a  municipality.) 


CONSTITUTION  OF  PENNSYLVANIA. 

Provisions   Applicable   to   Water   Companies. 

ARTICLE  I. 

Section  17.  No  ex  post  facto  law,  nor  any  law  im- 
pairing the  obligation  of  contracts,  or  makingf  irrevoca- 
ble any  grant  of  special  privilege,  or  immunities,  shall 
be  passed.  (See  172  U.  S.  Supreme  Court,  i  :i  W'r*d.  32.) 

ARTICLE  III. 
Legislation. 
Section  7.    The  General  Assembly  shall  not  pass 
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any  loc^l  or  special  law  *  *  *  creating  corporations,  or 

^mtJl(i\ikg\  renewing,   or   extendng  the   charters   there- 

^  of ; ''ifcinting  to   any   corporation,   association,   or   indi- 

;  \.\vid<ial  any  special  or  exclusive  privilege  or  immunity 

'»•    I  k  *  *    '  '  1  • 

ARTICLE  XVI. 
Private  Corporations. 

Section  I.  All  existing  charters,  or  grants  of  spec- 
ial or  exclusive  privileges,  under  which  a  bona  fide  or- 
ganization shall  not  have  taken  place  and  business  been 
commenced  in  good  faith,  at  the  time  of  the  adoption 
of  this  Constitution,  shall  thereafter  have  no  validity. 

Section  2.  The  General  Assembly  shall  Jot  remit 
the  forfeiture  of  the  charter  of  any  corporation  now  ex- 
isting, or  alter  or  amend  the  same,  or  pass  any  other 
general  or  special  law  for  the  benefit  of  such  corpora- 
tion, except  upon  the  condition  that  such  corporation 
shall  thereafter  hold  its  charter  subject  to  the  provi- 
sions of  this  Constitution.* 

Section  3.  The  exercise  of  the  right  of  eminent  do- 
main shall  never  be  abridged  or  so  construed  as  to  pre- 
vent the  General  Assembly  from  taking  the  property 
and  franchises  of  incorporated  companies,  and  subjecting 
them  to  public  use,  the  same  as  the  property  of  individu- 
als; And  the  exercise  of  the  police  power  of  the  State 
shall  never  be  abridged  or  so  construed  as  to  permit  cor- 
porations to  conduct  their  business  in  such  manner  as 
to  infringe  the  equal  rights  of  individuals  or  the  general 
well-being  of  the  State. 

Section  4.  In  all  elections  for  directors  or  managers 
of  a  corporation  each  member  or  shareholder  may  cast 
the  whole  number  of  his  votes  for  one  candidate,  or  dis- 

*For  legislative  provision  for  accepting  the  new  constitution. 
See  Act  1874.    Sec,  26,  page  S6 
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tribute  them  upon  two  or  more  candidates,  as  he  may 
prefer. 

Section  6.  No  corporation  shall  engage  in  any  busi- 
ness other  than  that  expressly  authorized  in  its  charter, 
nor  shall  it  take  or  hold  any  real  estate'  except  such  as 
may  be  necessary  and  proper  for  its  legitimate  business. 

Section  7.  No  corporation  shall  issue  stocks  or 
-bonds  except  for  money,  labor  done,  or  money  or  prop- 
erty actually  received ;  and  all  fictitious  increase  of  stock 
or  indebtedness  shall  be  void.  The  stock  and  indebted- 
ness of  corporations  shall  not  be  increased  except  in 
pursuance  of  general  law,  nor  without  the  consent  of 
the  persons  holding  the  larger  amount  in  value  of  the 
stock,  first  obtained  at  a  meeting  to  be  held  after  sixty 
days  notice  given  in  pursuance  of  law.* 

Section  8.  Municipal  and  other  corporations  and 
individuals  invested  with  the  privilege*  of  taking  private 
property  for  public  use  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  construction 
or  enlargement  of  their  works,  highways,  or  improve- 
ments, which  compensation  shall  be  paid  or  secured  be- 
fore such  taking,  injury,  or  destruction. 

The  General  Assembly  is  hereby  prohibited  from  de- 
priving any  person  of  an  appeal  from  any  preliminar> 
assessment  of  damages  against  any  such  corporations  or 
individuals  made  by  viewers  or  otherwise;  and  tK\* 
amount  of  such  damages  in  all  cases  of  appeal  shall  on 
the  demand  of  either  party  be  determined  by  a  jury  ac- 
cording to  the  course  of  the  common  law. 

Section  10.  The  General  Assembly  shall  have  the 
power  to  alter,  revoke,  or  annul  any  charter  of  incor- 
poration now  existing  and  revocable  at  the  adoption  of 
this  Constitution,  or  any  that  may  hereafter  be  created, 

*The  sixty  days  notice  may  be  waived  by  unanimous  consent 
of  all  the  stockholders.  Opinion  Deputy  Atty.  General  Snodgrass* 
Feb.  15,  1883.    Tate  &  Meredith  on  Corporations,  p.  219. 
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whenever  in  their  opinion  it  may  be  injurious  to  the 
citizens  of  this  Commonwealth,  in  such  manner,  how- 
ever, that  no  injustice  shall  be  done  to  the  corporators. 
No  law  hereafter  enacted  shall  create,  renew,  or  extend 
the  charter  of  more  than  one  corporation. 
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SYNOPSIS  OF  ACTS  OF  ASSEMBLY. 

Act  3  April,  185 1. — 16. 

Empowering  boroughs  to  provide  a  supply  of  water 

for  the  inhabitants. 
Act  10  June,,  1885. — 'I6. 

Authorizing  boroughs  to  supply  water  outside  lim- 
its.   Must  not  conflict  with  private  water  companies. 
Act  23  May,  1874. — 17. 

Empowering  cities  of  the  third  class  to  erect  works 

or  to  make    contract  with    persons  or    companies 

to  supply  water.     Also  to  purchase  plant  of  water 

or  ga3  companies. 
Act  29  April,  1874.    "Corporation  Act." — 19. 

Section  i.     General  powers  of  corporations. 

Section    2.     Water    Companies.     Clauses   IX    ana 

XVIII. 

Section  3.    Mode  of  incorporation. 

Section  4.     Power  reserved  to  annul  charters. 

Section  5-26.     Government  and  Regulation  of  Cor- 
porations. 

Section  34.     Powers  of  water  and  gas  companies. 

Section  40.     Re-chartering  corporations.  . 

Section  41.  Assessment  of  Damages  for  Property 

Taken. 

Section  44.     Bonus. 
Act  14  May,  1874. — 46. 

Service  of  Process  upon  Stockholders  for  debts  or 

unpaid  installments  upon  stock. 
Act  15  May,  1874. — 46. 

Issuing  of  Letters  Patent  to  Corporations. 
Act  15  May,  1874. — ^47. 

Authorizing  Corporations  to   Increase   Security  of 

Bonded  Debt. 
Act  23  May,  1874. — ^47. 

To  Facilitate  Transfer  of  Stocks  and  Loans. 
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Act   17  April,    1876. — ^48. 

Section  3.     Liability  of  Stockholders. 

Section  4.     Stock  may  be  issued  for  Patent  Rights 

and  other  Property. 

Section  5.     One  corporation   may  sell  to  another. 

Property   and   franchises   will   vest   in   purchasing 

company. 

Section  6.     Registry  in  Office  of  Auditor  General. 

Companies  chartered  prior  must  accept  Act  of  1874 

to  enjoy  privileges. 

Section   11.     Companies    must    begin  work  within 

two  and  complete  within  five  years. 
Act  April  25,   1876. — 52. 

Method  of  voting  stock. 
Act  24  March,   1877. — 53. 

Authorizing  gas    and    water    companies    to    issue 
bonds  to  one-half  amount  of  capital  stock. 

Act  22  May,  1878. — 54. 

Acceptance  by  Corporations  of  the  Act  of  1874. 

Act  22   May,   1878.— 55. 

Bonus  to  be  paid  by  companies  reducing  capital 
stock. 

Act  25  May,  1878. — 56. 

Creation  of  a  Corporation  by  purchase  of  property. 

Act  18  March,  1879. — 59. 

Providing  for  changing  Principal  Office. 

Act  8  June,  1881. — 60. 

Sale,  Letting,  or  Mortgaging  of  Real  Estate. 

Act  10  June,  1881. — 62. 

Provisions  of  Clause  III,  Section  34,  Act  1874,  ex- 
tended to  all  gas  and  w:ater  companies. 

Act  13  June,  1883. — 63. 

Section   1-4.    Amendment  and  alteration  of    char- 
ters. 

Section  5.    Must  begin  work  within  two  years  or 
forfeit  charter. 

Act  3  June,  1885.-65.. 


SYNOPSIS  OF  ACTS  OF  ASSEMBLY  .  U 

Penalty  for  fraudulently  appropriating  property  or 
using  name  of  corporation. 

Act  25  June,   1885. — 66. 

Sale  of  real  estate  of  dissolved  corporation. 

Act  25  May,  1887.— 68. 

Amount  of  Capital  Stock  of  water  companies  in 
cities  of  the  first  and  second  class. 

Act  25  May,  1887. — 69. 

Relieving  full  paid  capital  stock  from  liability  to 
assessment. 

Act  31  May,  1887. — 70. 

Creation  of  Corporation  by  purchase  of  property. 

Act  31  May,  1887.— .75. 

Authorizing  stockholders  to  determine  number  of 
directors,  and  time  of  holding  elections. 

Act  2  June,  1887. — 76. 

Protecting  Rights  of  shareholders  in  property  of 
corporations. 

Act  2  June,  1887.— 78. 

Amending  section  34,  Act  of  1874,  extending  pro- 
visions to  fuel  companies  (Repealing  by  implica- 
tion exclusive  rights  of  water  companies.) 

Act  17  June,  1887. — 81. 

Election   of  directors   for  different  terms. 

Act  7  May,  1889.— 82. 

Evidence  of  stock  ownership  and  right  to  vote 
thereon. 

Act  7  May,  1889.— €3. 

Bonus  on  increa3e  of  capital  stock. 

Act  9  May,    1889. — 84. 

Authorizing  water  companies  to  have  capital  stock 
of  $2,000,000. 

Act   16  May,   1889.-^. 

Amending  clause  IX  section  2,  Act  1874.  Giving 
water  companies  the  right  to  take  streams,  etc. 

Act  16  May,  1889.— 89. 
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Authorizing  court  to  extend  time  for  completion  of 
works. 
Act  21  May,  1889. — 91. 

Authorizing    certain    corporations,  including  water 

companies,  to  issue  bonds  to  double  the  amount  of 

their  capital  stock. 
Act  15  April,  1891. — 93. 

Providing  that   certificates   of   association   may  be 

acknowledged  and  sworn  to  before  a  notary  public. 
Act  8  June,   1891. — 93. 

Authorizing  corporations  to  increase  capital  stock 

to  $10,000,000. 
Act  14  May,  1891. — 94. 

Allowing  salaried  officers  to  be  directors  of  a  com- 
pany. 
Act  26  May,  1891. — 96. 

Preventing  pollution  of  waters  from  abandoned  oil 

wells. 
Act  8  June,  1891. — 97. 

Prohibiting  location  of  cemetery  near  water  supplies 

of  cities  of  first-class. 
Act  26  April,  1893. — 97. 

Providing  for  the  appointment  of  receivers  for  cor- 
porations. 
Act  26  May,  1893. — 98. 

Defining   stock   ownership   and   the   right   to   vote 

thereon. 
Act  26  May,  1893. — 99. 

Water    companies    authorized    to   re-locate    roads 

and  acquire  lands  to  preserve  water  supplies. 
Act  8  June,  1893. — loi. 

Providing  for  the  manner  of  reducing  capital  stock. 
Act  8  June,  1893. — 103. 

Changing  principal  office,  and  the  date  of  annual 

meetings. 
Act  10  June,  1893. — 104. 

Authorizing  corporations  to  increase  capital  stock. 
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Act  21  May,  1895. — 104. 

Authorizing  waiver  of  assessment  by  viewers  in 
condemnation  proceedings. 

Act  24  June,  1895. — '^^5- 

Regulating  the  issue  and  transfer  of  certificates  of 
stock. 

Act  18  June,  1895. — ^06. 

Validating  purchases  made  to  preserve  purity  of 
water  supply. 

Act  24  June,  1895. — 107. 

Trespass  on  certain  inclosed  lands  of  water  com- 
pany a  misdemeanor. 

Act  26  June,  1895. — ^^• 

Authorizing  water  companies  to  purchase  bonds 
or  stock  of  similar  companies  or  to.  guarantee  same. 

Act  2  July,   1895. — 109. 

Authorizing  companies  for  the  supply,  storage,  etc. 
of  water  to  determine  the  character  of  works  and 
use  to  be  made  of  water,  etc. 

Act  3  May,  1899. — iii. 

Providing  for  the  paynlent  of  bonus  on  charter. 

Act  9  Feb.,  1901. — 113. 

Providing  for  increase  of  capital  stock  and  indebt- 
edness. 

Act  29  May,  1901. — 117. 

Providing  for  the  merger  and  consolidation  of  cer- 
tain corporations. 

Act  19  April,  1901. — 121. 

jRegulating  the  number  of  directors  of  corporations. 

Act  29  May,  1901. — 122. 

Authorizing  corporations  for  profit  to  be  formed  by 
the  association  of  three  persons. 

Act  2   May,   1901. — 123. 

Authorizing  councils  to  contract  with  any  duly  in- 
corporated water  company. 

Act  3  May,  1901. — .123. 

Authorizing  boroughs  to  erect  water  'works  or  con- 
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tract  for  a  supply,  or  both. 
Act   17  May,   1901. — .124. 

Authorizing  the  utilization  for  domestic,  etc.,  pur- 
poses of  waters  used  for  transportation  purposes. 

Act  21  May,  1901. — 124. 

Authorizing  water  compajiies  to  extend  outside  of 

districts  on  request  of  lot  owners. 
Act  2  July,  1901. — 125. 

Authorizing  the   increasing  or  diminishing  of  par 

value  of  shares. 
Act  2  July,  1901. — 126. 

Authorizing  corporations  for  profit  to  purchase,  hold, 

etc.,  stock  or  bonds  of  any  other  corporation.  . 
Act  9  July,  1901. — 127. 

Authorizing    townships    to   contract    with   water 

company  for  supply. 
Act  5  March,  1903. — 128. 

Authorizing  stockholders  to  vote  by  proxy  at  meet- 
ings. 
Act  24  May,  1903. — 128. 

Authorizing  stock  vote  to  be  taken  at  meetings. 
Act  22  April,  1903. — 129. 

Regulating  the  change  of  corporate  titles. 
Act  23   April,    1903. — 131. 

Extending  act,  authorizing  formation  of  corporations 

by  association  of  three  persons,  to  all  corporations 

for   profit   and   validating   charters   granted   under 

said  act. 
Act  16  March,  1905. — 133. 

Voting  of  stock  held  by  executors,  etc. 
Act  24  March,  1905. — .134. 

Validating  all  acts  done  under  the  act  authorizing 

water  companies  to  purchase  bonds  or  stocks  of 

other  corporations. 

■ 

Act  31  March,  1905. — 136. 

Companies  amending  charters  must  file  certifi  cate 
that  all  reports,  etc.,  have  been  filed  and  t\l  taxes 
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paid. 

Act  31  March,  1905. — 138. 

Requiring  the  filing  of  all  reports  and  payment  of 
all  taxes  before  the  merger  or  consolidation  of  com- 
panies. 

Act  14,  April,  1905. — 141. 

Penalty  for  failure  of  corporations  to  report  to 
Auditor  General  for  any  three  tax  years. 

Act  22  April,  1905. — 142. 

Extending  to  all  corporations  the  act  authorizing 
reduction  of  capital  stock. 

Act  22  April,  1905. — 143. 

Authorizing  corporations  to  increase  capital  stock 
and  secure  payments  for  same. 

Act  13  April,  1905. — 144. 

Withholding  right  of  eminent  domain  to  appropri- 
ate streams,  etc.,  from  companies  thereafter  char- 
tered. 

Act  22  April,  1905. — 145. 

Preserving  the  purity  of  waters  of  the  state. 
(Health   Commission  Act.) 

Act  22  April,  1905. — 149. 

Authorizing  railroad  companies  to  hold  and  dis- 
pose of  stock  and  securities  of  water  companies. 

Act  4  May,  1905. — 150. 

Creating  the  Water  Supply  Commission  of  Penn- 
sylvania and  fixing  its  duties. 

Taxation  Acts — 153. 

Corporate  Loans  or  indebtedness,  162. 
Acts  1907 — .168. 
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ACTS  APPLYING  TO  BOROUGHS  AND 
CITIES  OF  THIRD  CLASS. 

ACT  3  APRIL,  1851,  P.  L.  320. 

Regulating  Boroughs. 

Section  i.  Be  it  enacted,  etc.  That  any  borough 
within  this  Commonwealth  that  hereafter  may  be  in- 
corporated by  any  act  of  the  General  Assembly  or  by 
the  Court  of  Quarter  Sessions  of  any  county  shall  have 
power. 

Section  2.  ********.  To  establish  a  nightly  watch, 
to  light  the  streets,  to  provide  a  supply  of  water  for 
the  use  of  the  inhabitants,  *  to  make  all  needful  regu- 
lations for  the  protection  of  the  pipes,  lamps,  reser- 
voirs, and  other  constructions  or  apparatus,  and  to  pre- 
vent the  waste  of  water  so  supplied. 


ACT   10  JUNE,   1885,   P-   L-  81. 

An  act  authorizing  boroughs  to  supply  and  to  make 
contracts  for,  supplying  water  outside  the  limits  of  said 
boroughs. 

Section  i.     Be  it  enacted,  etc.,  That  whenever  any 

1.    A  borough  may  provide  a  supply  in  one  of  two  ways  : 

1.  It  may  build  works,  or  2.  It  may  contract  with  a 
water  company.  It  may  not  adopt  both  methods.  The  se- 
lection of  one  is  necessarily  a  rejection  of  the  other.  Carlisle 
Gas  and  Water  Co.  vs.  Carlisle  Water  Co.,  188  Pa.  51.  See 
175  Pa.  341;  177  Pa.  643;  178  Pa.  1;  180  Pa.  509;  200  Pa.  453. 
and  the  chapter  on  Municipal  and  Contractural  Relations,  infra. 
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borough  of  this  Commonwealth,  is  authorized  by  law 
to  erect  and  maintain  water  works  for  supplying  water 
within  the  limits  of  such  borough,  it  shall  and  may  be 
lawful  for  the  authorities  of  any  such  boroue^h,  when- 
ever they  may  deem  it  advisable  so  to  do,  to  supply  and 
to  make  contracts  for  supplying  water  for  ordinary  and 
domestic  uses  to  corporations,  property  owners,  lessees 
or  occupants  outside  the  limits  of  such  borough,  at  water 
rates  not  less  than  those  required  to  be  paid  by  property 
owners  within  the  limits  of  such  borough:  Provided, 
That  nothing  herein  contained  shall  conflict  with  the 
corporate  rights  of  any  water  company,  or  of  the  rights 
of  the  municipal  authorities,  of  any  other  borough. 


ACT  23  MAY,   1874,  P.   L.  230. 

Dividing  the  cities  of  this  state  into  three  classes,  regu- 
lating the  passage  of  ordinances,  providing  for  con- 
tracts, for  supplies  and  work  for  cities,  authorizing 
the  increase  of  indebtedness,  and  the  creation  of  a 
sinking  fund  to  redeem  the  same,  defining  and  pun- 
ishing certain  offenses  in  all  of  said  cities,  and  pro- 
viding for  the  incorporation  and  government  of 
cities  of  the  third  class. 

Section  20.  ******  Clause  IX  ^  To  have  at 
all  times  the  exclusive  right  to  supply  with  water,  the 
city  and  such  persons,  partnerships  and  corporations 
therein  as  may  desire  the  same,  at  such  prices  as  may 
be  agreed  upon,  and  for  that  purpose  to  have  at  all 
times  the  unrestricted  right  to  make,  erect  and  main- 

1.  —Refers  to  cities  of  3rd  class. 
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tain  all  proper  water  works,  machinery,  buildings,  cis- 
terns, reservoirs,  pipes  and  conduits  for  the  raising,  re- 
ception, conveyance  and  distribution  of  water,  or  to 
make  contracts  with  and  authorize  any  person,  com- 
pany or  association  to  erect  all  proper  water  works,  ma- 
chinery, buildings,  cisterns,  reservoirs,  pipes  and  con- 
duits for  the  raising,  reception,  conveyance,  and  dis- 
tribution of  water,  and  give  such  persons,  company  or 
association  the  exclusive  privilege  of  furnishing  water 
as  aforesaid,  for  any  length  of  time  not  exceeding  ten 
years. 

Section  50.  City  councils  of  any  city  of  the  third 
class,  in  addition  to  the  powers  before  conferred  for  the 
purposes  of  gas  and  water  supply,  and  in  order  to  effect 
the  same  more  fully,  shall  have  the  right,  and  they 
are  hereby  empowered  and  authorized  to  purchase  for 
such  price  or  prices  as  they  may  agree  upon,  all  the 
real,  personal  mixed  estate,  rights,  privileges  and  fran- 
chises of  any  water  or  gas  company  or  companies,  in 
such  city,  or  convenient  thereto  already  in  existence  and 
operation,  *****  *^ 
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CORPORATION  LAWS  OF  PENNSYLVANIA 
APPLICABLE  TO  WATER  COMPANIES 

1874-1907. 

ACT  29  APRIL,  1874,  P.  L.  73. 

"The  Corporation  Act  of  1874." 

An  Act  to  provide  for  the  incorporation   and   regula- 
tion of  certain  corporations. 

Section  i.  Be  it  enacted,  etc.  That  corporations 
may  be  formed  under  the  provisions  of  this  act  by  the 
voluntary  association  of  fiye  or  more  persons,  '  for  the 
purposes,  and  in  the  manner  mentioned  herein,  and 
when  so  formed,  each  of  them  by  virtue  of  its  existence 
as  such,  shall  have  the  following  powers  unless  other- 
wise specially  provided. 


General  Powers. 

First.  To  have  succession  by  its  corporate  name 
for  the  period  limited  by  its  charter,  and  when  no  period 
is  limited  thereby,  or  by  this  act,  perpetually,  subject 
to  the  power  of  the  general  assembly,  under  the  con- 
stitution of  this  commonwealth. 

Second.  To  maintain  and  defend  judicial  proceed- 
ings. 

Third.  To  make  and  use  a  common  seal  and  alter 
the  same  at  pleasure. 

Fourth.     To  hold,  purchase  and  transfer  such  real 

1.  Corporations  for  profit  may  be  formed  by  the  voluntary 
association  of  three  or  more  persons.  Act  29  May,  1901,  page  122 
and  Act  23  April,  1903,  page  131 
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and  personal  property  as  the  purposes  of  the  corpora- 
tion require,  not  exceeding  the  amount  limited  by  its 
charter  or  by  law. 

Fifth.  To  appoint  and  remove  such  Subordinate  of- 
ficers and  agents  as  the  business  of  the  corporation  re- 
quires and  to  allow  them  a  suitable  compensation. 

Sixth.  To  make  by-laws  not  inconsistent  with  law, 
for  the  management  of  its  property,  the  regulation  of 
its  affairs  and  the  transfer  of  its  stock. 

Seventh.  To  enter  into  any  obligation  necessary  to 
the  transaction  of  its  ordinary  affairs. 

Classes. 

Section  2.  The  purposes  for  which  the  said  cor- 
poration may  be  formed,  shall  be  as  follows,  and  shall 
be  divided  into  two  classes : 

Corporations  for  profit — Second  Class. 
The  second  class,  those  for  ****** 
IX.     The  supply  of  water  to  the  public.  * 

XVIII.2  The  carrying  on  of  any  mechanical,  min- 
ing, quarrying  or  manufacturing  business,  *  *  *  *  in- 
cluding the  storage  and  transportation  of  water,  with 
the  right  to  take  rivulets  and  land,  and  erect  resevoirs 
for  holding  water,  *  *  *  * 

Mode  of  Incorporation. 
Section  3.     The  charter  of  an  intended  corporation 


1.  Amended  by  Act  16  May,  1889,  to  read,  **IX.  The  supply 
of  water  to  the  public,  or  the  supply,  storage,  or  transporta- 
tion of  water  and  water  power  for  commercial  and  manufact- 
uring purposes. "    Page  86 

2.  Clause  XVIII  was  amended  by  the  following  Acts,  viz  :  10th 
April,  1879  ;  21  May,  1889 ;  10  June,  1893  ;  9  July,  1901.  Com- 
panies incorporated  under  clause  XVIII  of  Section  2  of  the 
Act  of  1874,  are  presumably  for  private  uses  which  cannot 
constitutionally  be  invested  with  the  right  of  eminent  domain. 
Peifly  vs.  Mountain  Water  Supply  Co.,  214  Pa.,  340. 
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must  be  subscribed  by  five  or  more  persons,  three  of 
whom  at  least  must  be  citizens  of  this  commonwealth,! 
and  shall  set  forth. 

Contents  of  Certificate. 

I.  The  name  of  the  corporation. 

II.  The  purpose  for  which  it  is  formed. 

III.  The  place  or  places  where  its  business  is  to 
be  transacted. 

IV.  The  term  for  which  it  is  to  exist. 

V.  The  names  and  residence  of  the  subscribers  and 
the  number  of  shares  subscribed  by  each. 

VI.  The  number  of  its  directors  and  the  names 
and  residences  of  those  who  are  chosen  directors  for 
the  first  year. 

VII.  The  amount  of  its  capital  stock,  if  any,  and 
the  number  and  par  value  of  shares  into  which  it  is 
divided. 

Notice  to  be  Given. 

Notice  of  the  intention  to  apply  for  any  such  char- 
ter shall  be  inserted  in  two  newspapers  of  general  cir- 
culation, printed  in  the  proper  county,  for  three  weeks, 
setting  forth  briefly  the  character  and  object  of  the 
corporation  to  be  formed,  and  the  intention  to  make 
application  therefor. 

^p  ^p  ^p  ^F  *^  ^p  ^p  ^p  ^^  *f* 

Certificates  for  Second-Class. 

The  certificate  for  a  corporation  embraced  within 
the  second  class,  named  in  the  foregoing  section,  shall 
set  forth  all  that  is  hereinbefore  required  to  be  set 
forth,  and  except  building  and  loan  associations,  shall 

1.  Charters  of  corporations  for  profit  under  second  class  must 
be  subscribed  by  two  or  more  persons,  one  of  whom  must  be  a 
citizen  of  this  Commonwealth.  Act  29  May,  1901,  page  122, 
and  Act  23  April,  1903,  page  131. 
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also  state  that  ten  per  centum  of  the  capitaal  stock 
thereof  has  been  paid  in  cash  to  the  treasurer  of  the  in- 
tended corporation,  and  the  name  and  residence  of  such 
treasurer  shall  be  therein  given.  The  same  shall  be 
acknowledg-ed  by  at  least  three  of  the  subscribers  there- 
to, before  the  recorder  of  deeds  i  of  the  county  in  which 
the  chief  operations  are  to  be  carried  on,  or  in  which 
the  principal  office  is  situated,  and  they  shall  also  make 
and  subscribe  an  oath  or  affirmation  before  him,  to  be 
endorsed  on  the  said  certificate,  that  the  statements 
contained  therein  are  true.  The  said  certificate,  ac- 
companied with  proof  of  publication  of  notice  as  here- 
inbefore provided,  shall  then  be  produced  to  the  gov- 
ernor of  this  comfmon wealth  2  who  shall  examine  the 
same  and  if  he  find  it  to  be  in  proper  form  and  within 
the  purposes  named  in  the  second  class,  specified  in 
the  foregoing  section  he  shall  approve  thereof  and  en- 
dorse his  approval  thereon,  and  direct  letters  patent  to 
issue  in  the  usual  form,  incorporating  the  subscribers 
and  their  associates  and  successors  into  a  body  politic 
incorporate,  in  deed  and  in  law,  by  the  name  chosen 
and  the  said  certificate  shall  be  recorded  in  the  office 
of  the  secretary  of  the  commonwealth,  in  a  book  to  be 
by  him  kept  for  that  purpose,  and  he  shall  forthwith 
furnish  to  the  auditor  general  an  abstract  therefrom, 
showing  the  name,  location,  amount  of  capital  stock, 
and  name  and  address  of  the  treasurer  of  such  corpora- 
tion. The  said  original  certificate,  with  all  of  its  en- 
dorsements, shall  then  be  recorded  in  the  office  for  the 
recording  of  deeds,  in  and  for  the  county  where  the 
chief  operations  are  to  be  carried  on,  and  from  thence- 
forth the  subscribers  thereto,  and  their  associates  and 


1.  By  Act  15  April,  1891,  certificates  of  association  or  articles 
of  incorporation  may  be  acknowledged  and  sworn  to  before  a 
notary  public.    Page  93. 

2.  By  Act  4  May,  1905,  applications  must  be  submitted  to  the 
Water  Supply  Commission,  and  receive  their  approval  before 
charters  will  be  issued.    Page  150 
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successors,  shall  be  a  corporation,  for  the  purposes  and 
upon  the  terms  named  in  the  said  charter.  Certified 
copies  of  both  the  records  thereof  and  of  the  charters 
of  the  corporation  namied  in  the  first  class  specified  in 
the  foregoing  section,  shall  be  competent  evidence  for 
all  purposes  in  the  courts  of  this  commonwealth.  The 
secretary  of  the  commonwealth  shall  charge  and  re- 
ceive a  fee  of  five  dollars  upon  every  paper  relating  to 
a  corporation  filed  or  recorded  in  his  office. 

Length  of  Grant — Power  to  Revoke. 

Section  4.  The  charters  for  incorporations  named 
in  this  act  may  be  made  perpetual,  or  may  be  limited 
in  time  by  their  own  provisions;  and  the  general  as- 
sembly reserves  the  power  to  revoke  or  annul  any 
charter  of  incorporation  granted  or  accepted  under  the 
provisions  of  this  act,  whenever  in  the  opinion  of  the 
said  general  assembly  it  may  be  injurious  to  the  citi- 
zens of  this  commonwealth,  in  such  m/anner,  however, 
that  no  injustice  shall  be  done  to  the  corporators  or 
their  successors. 

By-Laws. 

Section  5.  The  by-laws  of  every  corporation  creat- 
ed under  the  provisions  of  this  statute,  or  accepting  the 
same,  shall  be  deemed  and  taken  to  be  its  law,  subor- 
dinate to  this  statute,  the  charter  of  the  same,  the  con- 
stitution and  laws  of  this  commonwealth,  and  the  con- 
stitution of  the  United  States.  They  shall  be  made  by 
the  stockholders  or  members  of  the  corporation,  at  a 
general  meeting  called  for  that  purpose,  unless  the 
charter  prescribes  another  body,  or  a  different  mode. 
They  shall  prescribe  the  time  and  place  of  meeting  of 
the  corporation,  the  powers  and  duties  of  its  officials, 
and  such  other  matters  as  may  be  pertinent  and  neces- 
sary for  the  business  to  be  transacted,  and  may  con- 
tain penalties  for  the  breach  thereof,  not  exceeding 
twenty  dollars. 
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Officers  and  Their  Duties. 

The  business  of  every  corporation  created  here- 
under, or  srccepting  the  same,  shall  be  managed  and 
conducted  by  a  president,  a  board  of  directors  or  trus- 
tees, a  clerk,  a  treasurer,  and  such  other  officers,  agents 
and  factors  as  the  corporation  authorizes  for  that  pur- 
pose. The  directors  or  trustees  shall  be  chosen  an- 
nually by  the  stockholders  or  members,  at  the  time  fixed 
by  the  by-laws,  and  shall  hold  their  office  until  others 
are  chosen  and  qualified  in  their  stead;  the  manner  of 
such  choice  and  of  the  choice  or  appointment  of  a^l 
other  agents  and  officers  of  the  company,  shall  be  pre- 
scribed by  the  by-laws.  The  number  of  directors  or 
'trustees  shall  not  be  less  than  three;  one  of  them  shall 
be  chosen  president  by  the  directors,  or  by  the  mem- 
bers of  the  corporation,  as  the  by-laws  shall  direct.  The 
members  of  said  corporation  may,  at  a  meeting  to  be 
called  for  that  purpose,  determine,  fix  or  change  the 
number  of  directors  or  trustees  that  shall  tliereafter 
govern  its  affairs;  and  a  majority  of  the  whole  number 
of  such  directors  or  trustees  shall  be  necc^sarj  to  con- 
stitue  a  auorum.     The  clerk  shall  be  sworn  and  shall 

a 

recc  rd  all  the  votes  of  the  corporation,  and  the  minutes 
of  its  transactions,  in  a  book  to  be  kept  for  that  pur- 
pose. The  treasurer  shall  give  bond  in  such  sum  and 
with  such  sureties  as  shall  be  required  by  the  by-laws, 
for  the  faithful  discharge  of  his  duties,  and  he  shall 
keep  the  moneys  of  the  corporation  in  a  separate  book 
account,  to  his  credit  as  treasurer,  and  if  he  shall  neg- 
lect or  refuse  so  to  do,  he  shall  be  liable  to  a  penalty 
of  fifty  dollars  for  every  day  he  shall  fail  to  do  so,  to 
be  recovered  at  the  suit  of  any  informer  in  an  action  of 
debt.  I 

1.    Amended  by  Act  14  May,  1891,  page  94 
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Quorum  of  Stockholders. 

Section  6.  Every  such  corporation  may  determine, 
by  its  by-laws,  what  number  of  stockholders  shall  at- 
tend, either  in  person  or  by  proxy,  or  what  number  of 
shares  or  amount  of  interest  shall  be  represented  at  any 
meeting  to  constitute  a  quorum;  if  the  quorum  is  not 
so  determined,  a  majority  in  interest  of  the  stock- 
holders shall  constitute  a  quorum. 

Certificates  of  Stock. 

Section  7.  The  directors  of  such  corporation  shall 
procure  certificates  or  evidences  of  stock,  and  shall  de- 
liver them  signed  by  the  president,  countersigned  by 
the  treasurer,  and  sealed  with  the  common  seal  of  the 
corporation,  to  each  person  or  party  entitled  to  receive 
the  same,  according  to  the  number  of  shares  by  him, 
her  or  them  respectively  held,i  which  certificates  or 
evidences  of  stock  shall  be  transferable  at  the  pleasure 
of  the  holder,  in  person  or  by  attorney  duly  authorized, 
as  the  by-laws  may  prescribe,  subject,  however,  to  all 
payments  due,  or  to  become  due  thereon;  and  the  as- 
signee or  party  to  whom  the  same  shall  have  been  so 
transferred,  shall  be  a  member  of  said  corporation,  and 
have  and  enjoy  all  the  immunities,  privileges  and  fran- 
chises, and  be  subject  to  all  the  liabilities,  conditions 
and  penalties  incident  thereto,  in  the  same  jLanner  as 
the  original  subscriber  or  holder  would  have  been,  but 
no  certificate  shall  be  transferred  so  long  as  the  holder 
thereof  is  indebted  to  said  company,  unless  the  board 
of  directors  shall  consent  thereto. 

Oath  of  Officers  Holding  Elections. 

Section  8.  No  person  acting  as  judge  or  officer 
holding  an  election  for  any  such  corporation,  shall  enter 

1.     See  Act  28  May,  1874,  page  47  and  Act  24  June,  1895,  page  105 
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on  the  duties  of  his  office  or  appointment  until  he  take 
and  subscribe  an  oath  or  affirmation  before  a  judge,  al- 
derman, justice  of  the  peace,  or  other  person  qualified 
by  law  to  administer  oaths,  that  he  will  discharge  the 
duties  of  his  office  or  appointment  with  fidelity,  that 
he  will  not  receive  any  vote  but  such  as  he  verily  be- 
lieves to  be  legal ;  and  if  any  such  judge  or  officer  shall, 
knowingly  and  wilfully,  violate  his  oath  or  affirmation, 
he  shall  be  subject  to  all  the  penalties  imposed  by  law 
upon  the  officers  of  the  general  election  of  this  com- 
monwealth violating  their  duties,  and  shall  be  pro- 
ceeded against  in  like  manner,  and  with  like  effect;  and 
if  any  election,  as  aforesaid,  be  held  without  the  per- 
son holding  the  same  having  first  taken  an  oath  or  af- 
firmation, as  aforesaid,  or  be  invalid  for  any  other  rea- 
son, such  election  shall  be  set  aside  in  the  manner  now 
provided  by  law,  and  a  new  election  ordered  by  the 
court  of  common  pleas  of  the  proper  county,  upon  the 
petition  of  not  less  than  five  stockholders  supported  by 
proof  satisfactory  to  said  court. 

Vacancies. 

Section  9.  In  case  of  the  death,  removal,  or  resig- 
nation of  the  president  or  any  of  the  directors,  treasurer, 
01  other  officer  of  any  such  company,  the  remaining  di- 
rectors may  supply  the  vacancy  thus  created  until  the 
next  election. 

Cumulative  Voting. 

Section  10.  In  all  elections  for  directors,  mana- 
gers, or  trustees  of  any  corporation  created  under  the 
provisions  of  this  statute,  or  accepting  its  provisions, 
each  member  or  stockholder  may  cast  the  whole  num- 
ber of  his  votes  for  one  candidate,  or  distribute  them 
upon  two  or  more  candidates,  as  he  may  prefer;  that 
is  to  say,  if  the  said  member  or  stockholder  own  one 
share  of  stock,  or  has  one  vote,  and  is  entitled  to  one 
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vote  for  each  of  six  directors,  by  virtue  thereof,  he  may 
give  one  vote  to  each  of  said  six  directors,  or  six  votes 
for  any  one  thereof,  or  a  less  number  of  votes  for  any 
less  number  of  directors,  and  in  this  manner  may  dis- 
tribute or  cumulate  his  votes  as  he  may  see  fit;  all 
elections  for  directors  or  trustees  shall  be  by  ballot,  and 
every  share  of  stock  shall  entitle  the  holder  thereof  to 
one  vote,  in  person  or  by  proxy,  to  be  exercised  as 
provided  in  this  section. 

Capital  Stock. 

Section  ii.  The  capital  stock  of  every  such  cor- 
poration that  has  or  requires  a  capital  stock,  shall  con- 
sist of  not  more  than  one  million  dollars,  ^  and  shall  be 
divided  into  shares  of  not  more  than  one  hundred  dol- 
lars each;2  and  all  subscriptions  to  the  capital  stock 
shall  be  paid  in  such  installments  and  at  such  times 
as  the  directors  may  require;  and  if  default  be  made 
in  any  payment  the  person  or  persons  in  default  shall 
be  liable  to  pay,  in  addition  to  the  amount  so  called 
for  and  unpaid,  at  the  rate  of  one-half  of  one  per  cen- 
tum per  month  for  the  delay  of  such  payment,  and  the 
directors  may  cause  suit  to  be  brought  for  the  recovery 
of  the  amount  due,  together  with  the  penalty  of  one- 
half  of  one  per  centum  per  month,  as  aforesaid,  or  the 
directors  may  cause  the  stock  to  be  sold  in  the  manner 
provided  in  clause  two  of  section  thirty-nine  of  this  act; 

1.  By  Act  25  May,  1887,  water  companies  in  cities  of  first  and 
second  class  may  have  a  capital  stock  not  to  exceed  $20,000,000, 

Eage  68  By  Act  9  May,  1889,  water  companies  authorized  to 
ave  capital  stock  of  $2,000,000,  page  84.  By  Act  8  June, 
1891,  any  corporation  authorized  to  increase  capital  stock  to 
$10,000,000,  page  93.  By  Act  10  June,  1893,  corporations  may 
increase  capital  stock  to  $30,000,000,  page  104.  By  Act  3  May, 
1899,  corporations  may  increase  capital  stock  to  amount  deemed 
necessary,  page  111.  By  Act  9  Feb.,  1901,  any  corporation 
may  increase  capital  stock  to  any  amount  deemed  necessary, 
page  113. 

2.  Stockholders  may  change  par  value  of  shares.    See  Act  2 
July,  1901,  Page  125. 
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and  no  stockholder  shall  be  entitled  to  vote  at  any 
election,  or  at  any  meeting  of  the  stockholders,  on  whose 
share  or  shares  any  installments  or  arrearages  may  have 
been  due  and  unpaid  for  the  period  of  thirty  days  im- 
mediately preceding  such  election  or  meeting.  The 
shares  of  the  capital  stock  of  every  such  company  may 
be  transferred  on  the  books  of  the  company,  in  person 
or  by  attorney,  subject  to  such  regulations  as  the  by- 
laws, may  prescribe;  but  the  provisions  of  this  section 
shall  not  apply  to  corporations  in  which  by  this  act 
different  and  other  rules  and  provisions  are  enacted  for 
their  regulation  and  government. 

♦Section  12.  The  stock  of  every  corporation  creat- 
ed under  the  provisions  of  this  statute  shall  be  deemed 
personal  property;  and  no  shares  shall  be  transferable 
until  all  previous  calls  thereon  shall  have  been  fully 
paid  in  or  shall  have  been  declared  forfeited  for  the 
non-payment  of  calls  thereon;  and  every  corporation 
may,  from  time  to  time,  at  a  legal  meeting  called  for 
the  purpose,  assess  upon  each  share  of  stock  such  sums 
erf  money  as  the  corporation  may  think  proper,^  not 
exceeding  in  the  whole  the  amount  at  which  each  share 
was  originally  limited;  and  such  sums  assessed  shall 
be  paid  to  the  treasurer  at  such  times  and  in  such  in- 
stallments as  the  corporation  directs.  No  note  or  obli- 
gation given  by  a  stockholder,  whether  secured  by 
pledge  or  otherwise,  shall  be  considered  as  payment 
of  any  part  of  the  capital  stock;  and  it  shall  not  be 
lawful  for  any  such  corporation  to  use  any  of  its  funds 
in  the  purchase  of  any  stock  in  any  other  corporation, 
or  to  hold  the  same,  except  as  collateral  security  for 
a  prior  indebtedness,  except  as  provided  in  section 
thirty-seven2  of  this  act. 

*Amended  25  May,  1887,   page  69.     Amended  26  June,  1895, 
page  108. 
1.        By  Act  25  May,  1887  fully  paid  stock  is  relieved  from  further 

assessment.    Page  69. 
2«       Probably  intended  for  Section  38. 
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Power  to  Mortgage. 

Section  13.  It  shall  be  lawful  for  all  corporations 
to  borrow  money  or  to  secure  any  indebtedness  created 
by  them,  by  issuing  bonds,  with  or  without  coupons 
attached  thereto,  and  to  secure  the  same  by  a  mortgage 
or  mortgages  to  be  given  and  executed  to  a  trustee  or 
trustees,  for  the  use  of  the  bondholders,  upon  their 
real  estate  and  machinery,  or  on  their  real  estate  alone, 
to  an  amount  not  exceeding  one-half  of  the  capital 
stock  of  the  corporation  paid  in,  *  and  at  a  rate  of  in- 
terest not  exceeding  six  per  centum;  but  this  section 
shall  not  be  construed  to  prevent  mortgages  for  a 
greater  amount  and  at  a  higher  rate  of  interest,  where 
the  power  to  make  the  same  is  expressly  given  by  the 
terms  of  this  statute  to  certain  classes  of  corporations, 
or  is  contained  in  the  charter  of  any  private  corpora- 
tions accepting  this  act,  or  in  the  statues  under  which 
certain  other  classes  thereof  are  by  the  provisions  of 
this  statute  to  be  controlled,  governed,  and  managed. 

Liability  of  Stockholders. 

Section  14.  The  stockholders  in  each  of  said  cor- 
porations shall  be  liable  in  their  individual  capacity,  to 
the  amount  of  stock  held  by  each  of  them,  for  all  work 
or  labor  done,^  or  materials  furnished,  to  carry  on  the 
operations  of  each  of  said  corporations;  but  this  sec- 
tion shall  not  be  construed  to  increase  or  diminish  the 
liability  of  stockholders  in  corporations,  which,  by  the 
terms  of  this  statute,  are  to  be  governed,  controlled,  and 
managed  by  the  provisions  of  other  statutes,  but  their 

1.  By  Act  24  March,  1877,  gas  and  water  companies  are  author- 
ized to  borrow  not  to  exceed  one-half  capital  stock,  page  58. 
By  Act  21  May,  1889,  certain  corporations,  including  water 
companies,  are  authorized  to  borrow  to  double  the  amount  of 
capital  stock,  page  91.  By  Act  9  Feb.,  1901,  any  corporation 
is  authorized  to  increase  its  indebtedness  to  amount  deem^Hl 
necessarv     Pasre  113. 

2.  Amenctod  by  Act  17  April,  1876.    Section  8,  page  49. 
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liability  shall  be  fixed  and  defined  by  the  terms  of  the 
statutes  by  which  said  corporations  are  to  be  gov- 
erned, controlled,  and  managed. 

Section  15.  In  any  action  or  bill  in  equity,  brought 
to  enforce  any  liability  under  the  provisions  of  this 
act,  the  plaintiff  may  include  as  defendants,  any  one  or 
more  of  the  stockholders  of  such  corporation,  claimed 
to  be  liable  therefor;  and  if  judgment  be  given  in  favor 
of  the  plaintiff  for  his  claim,  or  any  part  thereof,  and  any 
one  or  more  of  the  stockholders  so  made,  defendants 
shall  be  found  to  be  liable,  judgment  shall  be  given 
against  him  or  them.  The  execution  upon  such  judg- 
ment shall  be  first  levied  on  the  property  of  such  cor- 
poration, if  to  be  found  in  the  county  where  the  chief 
business  of  the  corporation  is  carried  on;  and  in  case 
such  property,  sufficient  to  satisfy  the  same,  cannot  be 
found  in  said  county,  the  deficiency,  or  so  much  thereof 
as  the  stockholder  or  stockholders,  defendants  in  such 
judgment,  shall  be  liable  to  pay,  shall  be  collected  of 
the  property  of  such  stockholder  or  stockholders;  on 
the  payment  of  any  judgment  as  aforesaid,  or  any  part 
thereof,  by  one  or  more  stockholders,  the  stockholder 
or  stockholders  so  paying  the  same  shall  be  entitled 
to  have  such  judgment,  or  so  much  thereof  as  may  have 
been  paid  by  him  or  them,  assigned  to  him  or  them 
for  his  or  their  benefit,  with  power  to  enforce  the  same 
in  manner  aforesaid,  first  against  the  company,  and  in 
case  the  amount  so  paid  by  him  or  them  shall  not  be 
collected  of  the  property  of  the  corporation,  then  rata- 
bly against  the  other  solvent  stockholders,  if  any  such 
there  be,  originally  liable  for  the  claim  on  which  such 
judgmient  was  obtained  but  no  stockholder  shall  be 
personally  liable  for  payment  of  any  debt  contracted 
by  any  such  corporation,  unless  suit  for  the  collection 
of  the  same  shall  be  brought  against  such  stockholder 
or  stockholders  within  six  months  after  such  debt  shall 
have  become  due. 
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Preferred  Stock. 

Section  i6.  Every  corporation  created  under  the 
provisions  of  this  act,  or  accepting  its  provisions,  may, 
with  the  consent  of  a  majority  in  interest  of  its  stock- 
holders, obtained  at  a  meeting  to  be  called  for  that 
purpose,  of  which  public  notice  shall  be  given  during 
thirty  days  in  a  newspaper  of  the  proper  county,  issue 
preferred  stock  of  the  corporation,  the  holders  of  which 
preferred  stock  shall  be  entitled  to  receive  such  divi- 
dends thereon  as  the  board  of  directors  of  the  corpora- 
tion may  prescribe,  payable  only  out  of  the  net  earn- 
ings of  the  corporation. 

Property  May  Be  Taken  For  Stock — Deferred  Stock. 

Section  17.*  Every  corporation  created  under  the 
provisions  of  this  act,  or  accepting  its  provisions,  may 
take  such  real  and  personal  estate,  mineral  rights,  pat- 
ent rights,  and  other  property  as  is  necessary  for  the 
purposes  of  its  organization  and  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  paym'ent 
thereof,  and  the  stock  so  issued  shall  be  declared  and 
taken  to  be  full  paid  stock,  and  not  liable  to  any  fur- 
ther calls  or  assessments  and  in  the  charter  and  the  cer- 
tificates and  statements  to  be  made  by  the  subscribers 
and  officers  of  the  corporation,  such  stock  shall  not 
be  stated  or  certified  as  having  been  issued  for  cash 
paid  into  the  company,  but  shall  be  stated  or  certified 
in  this  respect  according  to  the  fact.  No  such  corpora- 
tion shall  issue  either  bonds  or  stock  except  for  money, 
labor  done,  or  money  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or  indebtedness  in 
any  form  shall  be  void;  every  such  corporation  may 
provide  for  the  issue  of  deferred  stock  in  payment  for 
such  real  or  personal  estate  or  mineral  rights,  and  if 


1.       Amended  Act  17  April,  1876,  Section  4.    Page  49. 
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so  provided,  it  shall  be  expressly  stated  in  the  charter 
filed,  or  in  a  certificate  to  be  made  and  recorded,  or  in 
the  acceptance  of  this  statute  to  be  filed  by  any  cor- 
poration accepting  its  provisions,  with  the  amount  of 
such  deferred  stock,  and  the  consideration  of  the  same, 
and  the  terms  on  which  the  same  shall  be  issued;  and 
the  said  stock  may  be  made  to  await  payments  of  divi- 
dends thereon,  until  out  of  the  net  earnings  at  least 
five  per  cent,  has  been  declared  and  paid  upon  the  other 
full  paid  stock  of  the  corporation. 

Increase  of  Capital  Stock.  * 

Section  i8.  The  capital  stock  or  indebtedness  of 
any  corporation  to  be  created  under  the  provisions  of 
this  statute,  or  accepting  its  provisions,  may  be  in- 
creased, from  time  to  timie,  by  the  consent  of  the  per- 
sons or  bodies  corporate  holding  the  larger  amount  in 
value  of  the  stock  of  such  company,  to  such  amount  as 
such  corporation  is  by  this  act  authorized  to  increase 
its  capital  stock  or  indebtedness,  but  such  increase  shall 
only  be  made  for  money,  labor  done,  or  money  or  prop- 
erty actually  received. 

Election  to  Increase  Capital. 2 

Section  19.  That  any  such  corporation  desirous  of 
increasing  its  capital  stock  or  indebtedness  as  provided 
by  this  act,  shall,  by  a  resolution  of  its  board  of  di- 
rectors, call  a  meeting  of  its  stockholders  therefor, 
which  meeting  shall  be  held  at  its  chief  office  or  place 
of  business  in  this  Commonwealth;  and  notice  of  the 
time,  place,  and  object  of  said  meeting,  shall  be  pub- 
lished once  a  week  for  sixty  days  prior  to  such  meet- 
iv»g,  in  at  least  one  newspaper  published  in  the  county, 


1.  See  Act  9  Feb.,  1901,  page  113. 

2.  For  form  of  proceedings  to  increase  capital  stock  or  in- 
debtedness.   See  Act  9  Feb.,  1901,  page  113. 
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city,  or  borough  wh-erein  such  office  or  place  of  business 
is  situate. 

Section  20.  At  the  mieeting  called  pursuant  to  the 
nineteenth  section  of  this  act,  an  election  of  the  stock- 
holders of  such  corporation  shall  be  taken  for  or  against 
such  increase,  which  shall  be  conducted  by  three  judges, 
stockholders  of  said  corporation,  appointed  by  the 
board  of  directors  to  hold  said  election,  and  if  one  or 
more  of  said  judges  be  absent,  the  judge  or  judges 
present  shall  appoint  a  judge  or  judges,  who  shall  act 
ill  the  place  of  the  judge  or  judges  absent,  and  who  shall 
respectively  take  and  subscribe  an  oath  or  affirmation 
before  an  officer  authorized  by  law  to  administer  the 
same,  well  and  truly,  and  according  to  law,  to  conduct 
such  election  to  the  best  of  their  ability;  and  the  said 
judges  shall  decide  upon  the  qualification  of  voters,  and 
when  the  election  is  closed  count  the  number  of  shares 
voted  for  and  against  such  increase,  and  declare  wheth- 
er the  persons  or  bodies  corporate  holding  the  larger 
amount  of  the  stock  of  such  corporation  have  consent- 
ed to  such  increase,  or  refused  to  consent  thereto,  and 
shall  make  out  duplicate  returns  of  said  election,  stating 
the  number  of  shares  of  stock  that  voted  for  such  in- 
crease, and  the  number  that  voted  against  such  increase, 
and  subscribe  and  deliver  the  same  to  one  of  the  chief 
officers  of  said  company. 

Section  21.  Each  ballot  shall  have  endorsed  there- 
on the  number  of  shares  thereby  represented,  and  be 
signed  by  the  holder  thereof,  or  by  the  person  holding 
a  proxy  therefor;  but  no  share  or  shares  transferred 
within  sixty  days  shall  entitle  the  holder  or  holders  thereof 
to  vote  at  such  election  or  meeting,  nor  shall  any  proxy 
be  received,  or  entitle  the  holder  to  vote,  unless  the 
same  shall  bear  date  and  have  been  executed  within 
three  months  next  preceding  such  election  or  meeting; 
and  it  shall  be  the  duty  of  such  corporation  to  furnish 
the  judges  at  said   meeting  with  a  statement  of  the 
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amount  of  its  capital  stock,  with  the  names  of  per- 
sons or  bodies  corporate  holding  the  same,  and  number 
of  shares  by  each  respectively  held,  which  statement 
shall  be  signed  by  one  of  the  chief  officers  of  such  cor- 
poration, with  an  affidavit  thereto  annexed,  that  the 
same  is  true  and  correct  to  the  best  of  his  knowledge 
and  belief. 

Section  22.  That  it  shall  be  the  duty  of  such  cor- 
poration, if  consent  is  given  to  such  increase,  to  file  in 
the  office  of  the  secretary  of  the  Commonwealth,  with- 
in thirty  days  after  such  election  or  meeting,  one  of 
the  copies  of  the  return  of  such  election  provided  for 
by  the  twentieth  section  of  this  act,  with  a  copy  of  the 
resolution  and  notice  calling  same  thereto  annexed ;  and 
upon  the  increase  of  the  capital  stock  or  indebtedness 
of  such  corporation  made  pursuant  thereto,  it  shall  be 
the  duty  of  the  president  or  treasurer  of  such  corpora- 
tion, within  thirty  days  thereafter,  to  make  a  return  to 
the  secretary  of  the  Commonwealth,  under  oath,  of  the 
amount  of  such  increase  and  terms  of  the  sam-e,  that  is 
to  say,  the  terms  on  which  additional  stock  is  issued; 
and  in  case  of  neglect  or  omission  so  to  do,  the  corpora- 
tion shall  be  subject  to  a  penalty  of  five  thousand  dol- 
lars, which  penalty  shall  be  collected  on  an  account  set- 
tled by  the  auditor-general  and  State  treasurer,  as 
accounts  for  taxes  due  the  Commonwealth  are  settled 
and  collected;  and  the  secretary  of  the  Commonwealth 
shall  cause  said  returns  to  be  recorded  in  a  book  to  be 
kept  for  that  purpose,  and  furnish  a  certified  copy  of 
the  same  to  the  auditor-general,  and  the  corporation 
shall  have  the  right  to  recover  the  same  from  the  officer 
neglecting  or  omitting  to  file  the  return  as  aforesaid. 

Capital  Stock  May  Be  Reduced,  i 
Section  23.     Any  corporation  created  under  the  pro- 

1.  Amended  by  Act  17  April,  1876,  Section  5,  and  authorizing 
chan^ng  of  the  value  of  shares  and  sale  to  any  other  cor- 
poration.   Page  60. 
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visions  of  this  act,  and  any  corporation  of  the  classes 
named  in  the  second  section  hereof  that  is  now  in  ex- 
istence by  virtue  of  any  law  of  this  Commonwealth, 
may  reduce  its  capital  stock  by  a  vote  of  its  stock- 
holders taken  in  the  manner  and  under  the  regulations 
prescribed  in  the  eighteenth,  nineteenth,  twentieth, 
twenty-first  and  twenty-second  sections  of  this  act,2 

Limit  of  Liabilities. 

Section  24.  That  the  officers  and  stockholders  of 
corporations  organized  under  or  accepting  the  provi- 
sions of  this  act  shall  not  be  individually  liable  for  the 
debts  of  said  corporation  otherwise  than  in  this  pro- 
vided. 

Construction  of  Grant  of  Power. 

Section  25.  The  incorporation  of  any  association 
of  persons  for  the  purposes  named  in  this  act,  or  ac- 
cepting the  same,  shall  be  held  and  taken  to  be  of  the 
same  force  and  effect  as  if  the  powers  and  privileges 
conferred,  arid  the  duties  enjoined,  had  been  conferred 
and  enjoined  by  special  act  of  the  legislature,  and  the 
franchises  granted  shall  be  construed  according  to  the 
same  rules  of  law  and  equity  as  if  it  had  been  created 
by  special  charter,  and  no  modification  or  repeal  of  this 
act  shall  eflfect  any  franchise  obtained  under  the  pro- 
visions of  the  same. 

Return  to  Auditor-General. 

Section  26.  No  corporation  of  the  second  class 
shall  go  into  operation  without  first  having  the  name 
of  the  institution  or  company,  the  date  of  incorporation, 
the  place  of  business,  the  amount  of  capital  paid  in,  and 
the  names  of  the  president  and  treasurer  of  the  same 

2.        Act  8  June,  1893,  provides  method  for  reducing  capital  stock, 
page  101.    See  Act  22  April,  1905,  page  142. 
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registered  in  the  office  of  the  auditor-general;  and  any 
such  institution  or  company  which  shall  neglect  or  re- 
fuse to  comply  with  the  provisions  of  this  section,  shall 
be  subject  to  a  penalty  of  five  hundred  dollars,  which 
penalty  shall  be  collected  on  an  account  settled  by  the 
auditor-general  and  State  treasurer,  as  taxes  on  capi- 
tal stock  are  settled  and  collected. 

Corporations  Accepting. 

Corporations  for  any  of  the  purposes  named,  and 
covered  by  the  provisions  of  this  act,  heretofore  creat- 
ed by  any  special  act,  or  in  existence  under  the  pro- 
visions of  any  general  law  of  this  Commonwealth,  upon 
accepting  the  provisions  of  the  Constitution  and  of  this 
act,  by  writing  under  the  seal  of  said  corporation,  duly 
filed  in  the  office  of  th*e  secretarv  of  the  Commonwealth, 
shall  be  entitled  to  all  the  privileges,  immunities,  fran- 
chises, and  powers  conferred  by  this  act  upon  corpora- 
tions to  be  created  under  the  same;  and  upon  such 
acceptance  and  approval  therof  by  the  governor,  he 
shall  issue  letters  patent  to  said  corporation  reciting  the 
same.' 

^F  ^r  T*  ^r  ^F  ^F  ^^  ^p  ^F  ^F  ^F  ^F  ^F  *^ 

Water  and  Gas  Companies. 

♦Section  34.  Companies  incorporated  under  the 
provisions  of  this  statute  for  the  supply  of  water  to  the 
public,  or  for  the  manufacture  and  supply  of  gas,  or 
th«  supply  of  light  or  heat  to  the  public  by  any  other 
means,  shall,  unless  otherwise  provided  by  this  act, 
from  the  date  of  the  letters  patent  creating  the  same, 
have  the  powers  and  be  governed,  managed,  and  con- 
trolled as  follows: — 

Clause  I.  Where  any  such  company  shall  be  in- 
corporated as  a  gas  company,  or  company  for  the  sup- 

1.    See  Act  22  May,  1878,  page  54. 
•Amended  by  Act  2  June,  1887,  page  78. 
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ply  of  heat  or  light  to  the  public,  it  shall  have  authority 
to  supply  with  gas  light,  the  borough,  town,  city,  or 
district  where  it  may  be  located,  and  such  persons, 
partnerships,  and  corporations  residing  therein,  or  ad- 
jacent thereto,  as  may  desire  the  same,  at  such  price 
as  may  be  agreed  upon,i  and  also  to  make,  erect,  and 
maintain  therein  the  necessary  buildings,  machinery, 
and  apparatus  for  manufacturing  gas,  heat,  or  light  from 
coal  or  other  material,  and  distributing  the  same,  with 
the  right  to  enter  upon  any  public  street,  lane,  alley, 
or  highway,  for  the  purpose  of  laying  down  pipes,  al- 
tering, inspecting,  and  repairing  the  same,  doing  as  lit- 
tle damage  to  said  stieets^  lanes,  alleys,  and  highways, 
and  impairing  the  free  use  thereof  as  little  as  pos- 
sible, and  subject  to  such  regulations  as  the  councils  of 
said  borough,  town,  city,  or  district,  may  adopt  in  re- 
gard to  grades,  or  for  the  protection  and  convenience  of 
public  travel  over  tthe  same.  2 

Clause  2.  Where  such  company  shall  be  incor- 
porated for  the  supply  of  water,  they  shall  have  power 
to  provide,  erect,  and  maintain  all  works  and  machinery 
necessary  or  proper  for  raising  and  introducing  into 
the  town,  borough,  city,  or  district  where  they  may 
be  located,  a  sufficient  supply  of  pure  water,  and  for 
that  purpose  may  provide,  erect,  and  maintain  all 
proper  buildings,  cisterns,  reservoirs,  pipes,  and  con- 
duits, for  the  reception  and  conveyance  of  water;  and 
they  are  authorized  and  empowered  by  themselves, 
their  agents,  engineers,  and  workman,  and  with  their 
tools,  carts,  wagons,  beasts  of  draught  or  burden,  to 
enter  upon   such   lands   and   enclosures,   streets,   lanes, 

1.  "Adjacent  thereto"  and  price  not  in  the  following  clause 
regulating  water  companies.  Water  companies  not  authorized 
to  supply  water  in  adjacent  territory.  Are  restricted  to  one 
district  where  chartered.  Bly  vs.  White,  Deer  Mountain 
Water  Co.,  197  Pa.  80. 

2.  This  provision  regarding  regulations  made  applicable  to 
water  companies  in  the  following  clause.  Also  re-enacted  in 
the  Act  16th  May,  1889.    Page  86. 
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and  alleys,  roads,  highways,  and  bridges,  as  may  be 
necessary  to  occupy,  or  to  obtain  materials  for  the  con- 
struction of  said  works,  and  to  occupy,  ditch,  and  lay 
pipes  through  the  same,  and  the  same  from  time  to 
time  to  repair,  subject  to  such  regulations  in  regard 
to  streets,  roads,  lanes,  and  other  highways,  as  is  pro- 
vided in  the  foregoing  section  for  gas  companies;  and 
if  any  injury  be  done  to  private  property,  the  said  com- 
pany shall  make  compensation  therefor  in  the  man- 
ner provided  in  the  forty-first  section  of  this  act.^ 

Clause  3.2  The  right  to  have  and  enjoy  the  fran- 
chises and  privileges  of  such  incorporation  within  the 
district  or  locality  covered  by  its  charter  shall  be  an 
exclusive  one ;  and  no  other  company  shall  be  incor- 
porated for  that  purpose  until  the  said  corporation 
shall  have  from  its  earnings  realized  and  divided  among 
its  stockholders,  during  five  years,  a  dividend  equal  to 
eight  per  centum  per  annum  upon  its  capital  stock: 
Provided,  That  the  said  corporation  shall  at  all 
times  furnish  pure  gas  and  water,  and  any  citizen  using 
the  same  may  make  complaint  of  impurity  or  de- 
ficiency in  quantity,  or  both,  to  the  court  of  common 
pleas  of  the  proper  county,  by  bill  filed,  and  after  hear- 
ing the  parties  touching  the  same,  the  said  court  shall 
have  power  to  make  such  order  in  the  premises  as  may 
seem  just  and  equitable,  and  may  dismiss  the  com- 
plaints or  compel  the  corporation  to  correct  the  evil 
complained  of. 

Storage  and  Transportation  of  Water. 

Clause  4.  Before  any  such  water  company  shall 
proceed  to  occupy  any  land  or  enclosure,  or  to  obtain 
and  use  any  material  therefrom  for  the  purpose  men- 

1.  There  is  nothing  in  this  clause  authorizing  the  taking  of 
streams,  etc.  This  rght  was  conferred  by  Act  of  16  May, 
1889,  page  86. 

2.  This  clause  was  amended  by  Act  of  2  June,  1887,  water  com- 
panies chartered  since  its  passage  have  no  exclusive  rights. 
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tioned  in  this  section,  it  shall  be  lawful  for  them  t« 
agree  with  the  owner  or  owners  thereof  for  the  pur- 
chase of  so  much  thereof  as  may  be  necessary,  or  as 
to  the  amount  of  injury  sustained  thereby;  but  in  case 
they  cannot  agree,  proceedings  shall  be  had  as  pro- 
vided in  section  forty-one  of  this  act:  Provided,  That 
companies  organized  for  any  of  the  purposes  set  forth 
in  the  eighteenth  clause  of  the  second  section  of  this 
act,  and  not  having  for  their  object  the  supplying  of 
any  village,  borough,  or  city  with  water,  shall  have 
al!  the  rights,  privileges,  and  powers  conferred  by  the 
said  eighteenth  clause;  and  the  right  to  take  lands, 
waters,  or  rivulets  shall  be  exercised  in  the  manner 
provided  in  the  forty-first  section  of  this  act. 

Clause  5.  If  any  person  or  persons  shall  open  a 
communication  into  the  water  or  gas  main,  or  other 
pipe  of  said  company,  without  authority  from  the  in- 
spector or  other  authorized  agent  of  said  company,  or 
shall  let  on  the  water  or  gas,  after  either  shall  have 
been  stopped  by  order  of  said  inspector  or  authorized 
agent  of  said  company  for  repairs  or  any  other  cause 
or  purpose,  or  shall  put  up  any  hydrants,  pipes,  or 
burners,  in  addition  to  those  originally  put  up  and  in- 
spected, and  introduce  into  them  water  and  gas,  as  the 
case  may  be,  without  authority  as  aforesaid,  he,  she, 
or  they  shall  be  subject  to  a  penalty  of  not  less  than 
ten,  nor  more  than  one  hundred  dollars,  recoverable 
before  any  alderman  or  justice  of  the  peace  of  the 
proper  county,  as  debts  of  like  amount  are  by  law  re- 
coverable, one-half  to  be  paid  to  the  informer,  and  one- 
half  to  the  company. 

Clause  6.  If  any  person  shall  willfully  or  ma- 
liciously do,  or  cause  to  be  done,  any  act  or  acts  what- 
ever, whereby  any  building,  construction,  reservoir,  or 
works  of  said  company,  or  any  water  or  gas  pipe,  gas 
post,  burner,  or  reflector,  or  any  matter  or  thing  ap- 
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pertaining  to  the  same  shall  be  stopped  or  obstructed, 
injured,  contaminated,  or  destroyed,  the  person  or  per- 
sons so  offending  shall  be  considered  guilty  of  a  mis- 
demeanor, and  may  therefor  be  indicted  in  the  court 
of  quarter  sessions  of  the  proper  county,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  be  imprisoned  not  exceed- 
ing one  year,  or  both  at  the  discretion  of  the  court:  Pro- 
vided, That  such  criminal  prosecution  shall  not  in  any 
way  impair  the  right  of  said  company  to  a  full  com- 
pensation in  damages  by  civil  suit. 

Clause  7.  It  shall  be  lawful  at  any  time  after 
twenty  years  from  the  introduction  of  water  or  gas, 
as  the  case  may  be,  into  any  place  as  aforesaid,  for  the 
town,  borough,  city,  or  district  into  which  the  said  com- 
pany shall  be  located,  to  become  the  owners  of  said 
works,  and  the  property  of  said  company,  by  paying 
therefor  the  net  cost  of  erecting  and  maintaining  the 
sanne,  with  interest  thereon,  at  the  rate  of  ten  per  cen- 
tum per  annum,  deducting  from  said  interest  all  divi- 
dends theretofore  declared:  Provided,  That  nothing  in 
this  section  contained  shall  authorize  a  company  in- 
corporated under  the  provisions  of  this  act  to  construct 
gas  or  water  works  within  the  limits  of  any  munici- 
pality, when  gas  or  water  works  shall  have  been  con- 
structed by  said  municipality,  without  the  lawful  con- 
sent of  the  corporate  authorities  thereof:  And  pro- 
vided further,  That  the  court  of  common  pleas  of  the 
pioper  county  shall  have  jurisdiction  and  power  upon 
the  bill  or  petition  of  any  citizen  using  the  gas  or 
water  of  any  of  said  companies  to  hear,  inquire,  and 
determine  as  to  the  charges  thereof  for  gas  or  water 
so  furnished,  and  to  decree  that  the  said  bill  be  dis- 
missed, or  that  the  charges  shall  be  dcreased,  as  to  the 
said  court  may  seem  just  and  equitable,  and  to  en- 
force obedience  to  their  decrees  by  the  usual  process. 
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Re-Chartering  Corporations. 

Section  40.  Corporations  created  by  or  under  the 
laws  of  this  State,  embraced  within  either  of  the  classes 
named  in  section  two  of  this  act,  the  charters  whereof 
are  about  to  expire  by  lapse  of  tim«  from  their  own 
limitation,  may  be  re-chartered,  or  the  charters  thereof 
renewed,  under  the  provisions  of  this  act,  by  prepar- 
ing, having  approved  and  recorded  the  certificate  nam- 
ed in  said  section  for  the  class  of  corporation  of  which 
the  same  is  one  in  addition  to  the  requirements  pro- 
vided in  this  act  for  a  new  corporation,  the  certificate 
for  a  re-charter  shall  state  the  fact  that  it  is  a  renewal 
of  the  former  charter,  naming  the  corporation  and  the 
date  of  its  first  charter.  It  shall  also  be  accompanied  with 
a  certificate,  under  the  seal  of  the  corporation,  showing 
the  consent  of  at  least  a  majority  in  interest  of  such 
corporation  to  such  re-charter.  It  shall  also  state  the 
financial  condition  of  the  said  corporation  at  the  date 
of  such  certificate,  showing  capital  stock  paid  in,  fund- 
ed debt,  floating  debt,  estimated  value  of  property  and 
cash  assets,  if  any.  It  shall  expressly  accept  the  pro- 
visions of  the  Constitution  of  this  State  and  of  this 
act,  and  expressly  surrender  all  privileges  conferred 
upon  such  corporation  by  its  original  charter  that  are 
not  enjoyed  by  corporations  of  its  class  under  this  act 
or  general  laws  of  this  Commonwealth.  From  the 
date  of  recording  of  such  certificate,  if  the  corporation 
be  of  the  first  class  named  in  section  two  of  this  act, 
and  from  the  date  of  letters  patent,  if  of  the  second 
class,  the  said  re-chartered  corporation  shall  be  and 
exist  as  a  new  corporation  under  the  provisions  of  this 
act  and  of  its  said  renewed  charter;  and  all  of  the 
rights,  privileges,  powers,  immunities,  lands,  property, 
and  assets,  of  whatever  kind  or  character  the  same  may 
be,  possessed  and  owned  by  the  said  original  corporation, 
shall  vest  in  and  be  owned  and  enjoyed  by  the  said  re- 
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chartered  corporation,  as  fully  and  with  like  effect  as 
if  its  original  charter  had  not  expired,  save  as  herein 
and  by  said  certificate  expressly  stated  otherwise;  and 
all  suits,  claims,  and  demands  by  said  corporations  in 
existence  at  the  date  of  such  re-charter,  shall  and  may 
be  sued,  prosecuted  and  collected,  under  the  laws  gov- 
erning the  said  corporation  prior  to  its  re-charter,  and 
all  claims  and  demands  of  every  nature  and  character 
in  existence  at  said  re-charter,  may  be  collected  from 
and  off  the  said  re-chartered  corporation,  as  fully  and 
with  like  effect  as  if  no  change  had  taken  place. 

Assessment  of  Damages. 

f 
Section  41.     That  in  all  cases  in  which,  under  the 

provisions  of  this  act,  any  corporation  is  permitted  to 
take  waters,  streams,  lands,  property,  materials,  or 
franchises  for  the  public  purposes  therof,  and  the  said 
corporation  cannot  agree  with  the  owner  or  owners  of 
any  such  waters,  streams,  lands,  materials,  or  fran- 
chises, for  the  compensation  proper  for  the  damage  done 
or  likely  to  be  done  to  or  sustained  by  any  such  owner 
or  owners  of  such  waters,  streams,  lands,  or  materials, 
which  such  corporation  may  enter  upon,  use,  or  take 
away,  in  pursuance  of  the  authority  herein  given,  or  by 
reason  of  the  absence  or  legal  incapacity  of  any  such 
owner  or  owners,  no  such  compensation  can  be  agreed 
upon,  the  court  of  common  pleas  of  the  proper  county, 
on  application  thereto,  by  petition,  either  by  said  cor- 
poration or  by  the  owner  or  owners  or  any  one  in  be- 
half of  either,  shall  appoint  five  discreet  and  disinter- 
ested freeholders  of  the  proper  county,  and  appoint  a 
time  not  less  than  ten  nor  more  than  twenty  days 
thereafter,  for  said  viewers  to  meet  at  or  upon  the 
premises  where  the  damages  are  alleged  to  be  sustain- 
ed, or  the  property  taken,  of  which  time  and  place  five 
days'  notice  shall  be  given  by  the  petitioner  to  the  said 
viewers  and  the  other  party;  and  the  said  viewers,  or 
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any  three  of  them,  having  been  first  duly  sworn  or 
affirmed  faithfully,  justly,  and  impartially  to  decide  and 
true  report  to  make  concerning  all  matters  and  things 
to  be  submitted  to  them,  and  in  relation  to  which  they 
are  authorized  to  inquire  in  pursuance  of  the  provi- 
sions of  this  act,  and  having  viewed  the  premises,  they 
shall  estimate  and  determine  the  quantity,  quality,  and 
value  of  said  lands,  streams,  or  property  so  taken  or 
occupied,  or  to  be  taken  or  occupied,  or  the  materials 
so  used  or  taken  away,  as  the  case  may  be,  and  having 
a  due  regard  to  and  making  just  allowance  for  the  ad- 
vantages which  may  have  resulted,  or  which  may  seem 
likely  to  result  to  the  owner  or  owners  of  said  streams, 
land,  or  materials,  in  consequence  of  the  making  the 
improvements  or  conducting  the  operations  of  such  cor- 
poration or  of  the  construction  of  works  for  which  the 
property  is  to  be  taken;  and  after  having  made  a  fair 
and  just  comparison  of  said  advantages  and  disadvant- 
ages, they  shall  estimate  and  determine  whether  any, 
and  if  any,  what  amount  of  damages  has  been  or  may 
be  sustained,  and  to  whom  payable,  and  make  report 
thereof  to  the  said  court ;  and  if  any  damages  be  award- 
ed, and  the  report  be  confirmed  by  the  said  court,  judg- 
ment shall  be  entered  thereon ;  and  if  the  amount 
thereof  be  not  paid  within  thirty  days  after  the  entry 
cf  such  judgment,  execution  may  then  issue  thereon, 
as  in  other  cases  of  debt,  for  the  sum  so  awarded,  and 
the  costs  and  expenses  incurred  shall  be  defrayed  by 
the  said  corporation ;  and  each  of  the  said  viewers  shall 
be  entitled  to  one  dollar  and  fifty  cents  per  day  for 
every  day  necessarily  employed  in  the  performance  of 
the  duties  herein  prescribed,  to  be  paid  by  such  cor- 
poration. 

In  all  cases  where  the  parties  cannot  agree  upon 
the  amount  of  damages  claimed,  or  by  reason  of  the 
absence  or  legal  incapacity  of  such  owner  or  owners 
no   such   agreement    can    be   made,   either  for    lands. 


44  PENNA  CORPORATION  LAWS 

streams,  water,  water-rights,  franchises,  or  materials, 
the  corporation  shall  tender  a  bond  with  at  least  two 
sufficient  sureties  to  the  party  claiming  or  entitled  to 
any  damages,  or  to  the  attorney  or  agent  of  any  person 
absent,  or  to  the  guardian  or  committee  of  any  one 
under  legal  incapacity,  the  condition  of  which 
shall  be  that  the  said  corporation  will  pay,  or  cause  to 
be  paid,  such  amount  of  damages  as  the  party  shall  be 
entitled  to  receive  after  the  same  shall  have  been  agreed 
upon  by  the  parties,  or  assessed  in  the  manner  pro- 
vided for  by  this  act:  Provided,  That  in  case  the  party 
or  parties  claiming  damages  refuse  or  do  not  accept 
the  bond  as  tendered,  the  said  corporation  shall  then 
give  the  party  a  written  notice  of  the  time  when  the 
same  will  be  presented  for  filing  in  court,  and  there- 
after the  said  corporation  may  present  said  bond  to  the 
court  of  common  pleas  of  the  county  where  the  lands, 
streams,  waters  or  material,  are,  and  if-  approved  the 
bond  shall  be  filed  in  said  court  for  the  benefit  of  those 
interested,  and  recovery  may  be  had  thereon  for  the 
amount  of  damages  assessed,  if  the  same  be  not  paid 
or  cannot  be  made  by  execution  on  the  judgment  in 
the  issue  formed  to  try  the  question. 

The  viewers  provided  for  in  this  section  may  be 
appointed  before  or  after  the  entry  for  constructing  said 
work  or  taking  materials  therefor,  and  after  the  filing 
of  the  bond  hereinbefore  provided  for;  and  upon  the 
report  of  said  viewers,  or  any  four  of  them,  being  filed 
in  said  court,  either  party,  within  thirty  days  thereafter, 
may  file  his,  her,  or  their  appeal  from  said  report  to 
said  court.  After  such  appeal  either  party  may  put  the 
cause  at  issue  in  the  form  directed  by  said  court,  and 
the  same  shall  then  be  tried  by  said  court  and  a  jury, 
and  after  final  judgment,  either  party  may  have  a  writ 
of  error  thereto  from  the  supreme  court,  in  the  manner 
prescribed  in  other  cases;  the  said  court  shall  have 
power  to  order  what  notices  shall  be  given  connected 
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with  any  part  of  the  proceedings,  and  may  make  all 
such  orders  connected  with  the  same  as  may  be  deemed 
requisite.  If  any  exceptions  be  filed  with  any  appeal 
to  the  proceedings,  they  shall  be  speedily  disposed  of; 
and  if  allowed,  a  new  view  shall  be  ordered;  and  if 
disallowed,  the  appeal  shall  proceed  as  before  provided. 

Bonus.  1 

Section  44.  Every  company  incorporated  by  or 
under  the  provisions  of  this  act,  or  accepting  the  same, 
except  turnpike,  bridge,  cemetery  companies,  or  build- 
ing and  loan  associations,  and  excepting  all  of  those 
corporations  named  in  the  first  class  of  section  two  of 
this  act,  shall  pay  to  the  State  treasurer,  for  th^  use  of 
the  Commonwealth,  a  bonus  of  one-quarter  of  one  per 
centum  upon  the  amount  of  the  capital  stock  which 
said  company  is  authorized  to  have,  in  two  equal  in- 
stallments, and  a  like  bonus  upon  any  subsequent  in- 
crease thereof.  The  first  installment  shall  be  due  and 
payable  upon  the  incorporation  of  said  company,  or 
upon  the  increase  of  the  capital  thereof,  and  the  second 
installment  one  year  thereafter;  and  no  company  as 
aforesaid  shall  have  or  exercise  any  corporate  powers 
until  the  first  installment  of  said  bonus  is  paid,  and  the 
governor  shall  not  issue  letters  patent  to  any  company  un- 
til he  is  satisfied  that  the  first  installment  of  said  bonus 
has  been  paid  to  the  State  treasurer;  and  no  cotnpany 
incorporated  as  aforesaid  shall  go  into  opeiation,  ^r  ex- 
ercise any  corporate  powers  or  privilege^  until  s^id 
first  installment  of  bonus  has  been  paid  as  aroresaid. 


1.  For  provisions  regarding  bonus  to  be  paid,  see  Act  22  May, 
1878,  P.  L.,  97;  Act  7  May,  1889,  P.  L.,  116;  Act  15  June,  1897, 
P.  L.,  156 ;  Act  3  May,  1899,  P.  L.  189  ;  Act  Feb.  9,  1901,  P. 
L.  8,  and  Act  8  May,  1901,  P.  L.,  150. 
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ACT  14  MAP,  1874,  P.  L.,  146. 

An  Act  relative  to  Service  of  Process  upon  the  Stock- 
holders of  Corporations  in  Actions  bi  ought  to 
charge  the  Stockholders  for  Debts  of  the  Corpora- 
tion, or  for  Unpaid  Installments  upon  Lhcir  St:>rl. 

Section  i.  That  in  all  actions  or  proceedings  now 
or  hereafter  brought  or  instituted  in  any  county  with- 
in this  Commonwealth,  to  charge  the  stockholders  of 
any  corporation  with  any  of  the  debts  of  such  corpora- 
tion, or  to  enforce  payment  of  installment  due  upon 
stock,  service  of  sumlmons  or  other  process,  may  be 
made  upon  the  stockholders  resident  within  such  coun- 
ty in  the  same  manner  as  writs  of  summons  are  now 
directed  to  be  served,  and  upon  those  residing  in  other 
counties  of  this  Commonwealth  by  the  sheriff  of  the 
county  in  which  they  may  respectively  reside,  and  up- 
on those  non-residents  of  this  Commonwealth  by  publi- 
cation for  four  successive  publications  in  a  newspaper 
published  within  the  county  where  such  action  or  pro- 
ceeding is  brought  or  instituted,  and  also  in  the  State 
in  which  such  non-residents  may  reside,  as  the  court 
from  which  such  action  or  proceeding  shall  issue  may 
direct,  and  a  copy  of  such  publication  shall  be  mailed 
to  the  post-office  address  of  such  non-resident  stock- 
holders, if  such  address  can  be  ascertained. 


ACT  15  MAY,  1874,  P.  L.,  186. 

An  Act  to  authorize  the  Issuing  of  Letters  Patent  to 

certain  Corporations.? 

Section  i.     That  upon  the  application  of  the  presi- 

1.  Charters  shall  only  be  issued  to  water  companies  after  the 
application  has  been  submitted  to  and  received  the  approval  of 
the  Water  Supply  Commission.    Act  4  May,  1905,  page  150. 
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dent  and  secretary  of  any  corporation  heretofore  or 
hereafter  created  under  any  general  or  special  law  of 
this  Commonwealth,  accompanied  by  due  proof  that 
said  corporation  has  complied  with  all  the  conditions 
provided  by  law  and  the  Constitution  to  enable  it  to 
have  a  corporate  existence  and  transact  business,  it  shall 
be  lawful  for  the  governor  to  issue  letters  patent  un- 
der the  great  seal  of  the  Commonwealth,  in  such  form 
as  he  may  prescribe,  to  such  corporation,  declaring  It 
to  be  and  erecting  it  into  a  body  corporate  or  politic 
in  deed  atld  in  law. 


ACT  15  MAY,  1874,  P.  L.,  186. 

An  Act  to  authorize  Corporations  to  increase  the  Se- 
curity of  their  Bonded  Indebtedness.. 

Section  i.  That  it  shall  and  may  be  lawful  for  any 
corporation  existing  by  or  under  the  authority  of  any 
law  of  this  Commonwealth  which  shall  have  mortgaged 
any  part  of  its  estate,  corporate  property,  and  fran- 
chises, for  the  security  of  all  or  any  portion  of  its  bond- 
ed indebtedness,  to  mortgage  its  remaining  estate,  cor- 
porate property,  and  franchises,  or  any  part  of  the  same, 
as  a  further  and  additional  security  for  the  same  bond- 
ed indebtedness:  Provided,  however.  That  no  lien  then 
existing  upon  such  remaining  estate,  property,  and 
franchises,  shall  be  thereby  impaired  or  affected. 


ACT  23  MAY,  1874,  P.  L.,  222. 
An  Act  to  facilitate  the  Transfer  of  Stocks  and  Loans. 
Section  i.    That  all  certificates  of  stocks  and  loans 
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which  have  been  or  may  hereafter  be  issued  by  this 
Commonwealth,  or  by  any  municipal  or  other  corpora- 
tion, shall  be  transferable  by  the  legal  owner  therof, 
without  any  liability  on  the  part  of  the  transfer  agents 
of  the  Commonwealth,  or  the  municipal  or  other  cor- 
poration permitting  such  transfers  to  recognize  or  see 
to  the  execution  of  any  trust,  whether  expressed,  implied 
or  constructive,  to  which  such  stocks  or  loans  may  be 
subject,  unless  when  such  transfer  agents  of  the  Com- 
monwealth, or  officers  of  such  municipal  or  other  cor- 
poration, charged  with  the  duty  of  permitting  such 
transfer  to  be  made,  shall  have  previously  received 
actual  notice  in  writing,  signed  by  or  on  behalf  of  the 
person  or  persons  for  whom  such  stocks  or  loans  ap- 
pear by  the  certificate  thereof  to  be  held  in  trust,  that 
the  proposed  transfer  would  be  a  violation  of  such 
trust. 


ACT  17  APRIL,  1876,  P.  L.,  30. 

A  Supplement  to  an  Act  approved  April  twenty-ninth, 
one  thousand  eight  hundred  and  seventy-four,  en- 
titled "An  Act  to  provide  for  the  Incorporation  and 
Regulation  of  certain  Corporations,"  providing  for 
the  further  Regulation  of  such  Corporations  and  for 
the  Incorporation  and  Regulation  of  certain  addi- 
tional Corporations. 

Section  i.  Be  it  enacted,  etc..  That  the  act  ap- 
proved April  twenty-ninth,  one  thousand  eight  hundred 
and  seventy-four,  entitled  "An  act  to  provide  for  the 
incorporation  and  regulation  of  certain  corporations,"  be 
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amended  and  extended  as  follows,  to  wit: — . 

Section  3.  Amend  section  fourteen,  so  as  to  read 
as  follows: — 

"Section  14.  The  stockholders  in  each  of  said  cor- 
porations shall  be  liable,  in  their  individual  capacity,  to 
the  amount  of  stock  held  by  each  of  them,  for  all  work 
or  labor  done  to  carry  on  the  operations  of  each  of  said 
corporations;  but  this  section  shall  not  be  construed  to 
increase  or  diminish  the  liability  of  stockholders  in  cor- 
porations which,  by  the  terms  of  this  statue,  are  to  be 
governed,  controlled,  and  managed  by  the  provisions  of 
other  statutes,  but  their  liability  shall  be  fixed  and  de- 
fined by  the  terms  of  the  statutes  by  which  said  cor- 
porations are  to  be  governed,  controlled,  and  managed." 

Section  4.  Amend  section  seventeen  so  as  to  read 
as  follows: — 

"Section  17.  Every  corporation  created  under  the 
provisions  of  this  act  or  accepting  its  provisions,  may 
take  such  real  and  personal  estate,  mineral  rights,  pat- 
ent rights,  and  other  property,  as  is  necessary  for  the 
purpose  of  its  organizations  and  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment 
thereof,  and  the  stock,  so  issued  shall  be  declared  and 
taken  to  be  full  paid  stock,  and  not  liable  to  any  further 
calls  or  assessments;  and  in  the  charter  and  the  certifi- 
cates and  statements  to  be  made  by  the  subscribers  and 
officers  of  the  corporation,  such  stock  shall  not  be  stated 
or  certified  as  having  been  issued  for  cash  paid  into  the 
company,  but  shall  be  stated  or  certified  in  this  respect 
according  to  the  fact;  and  the  executors  or  administra- 
tors of  any  deceased  tenant  in  common  of  lands,  mines, 
and  mineral  rights,  so  proposed  to  be  taken  may,  and 
they  are  hereby  authorized,  to  convey  the  individual 
estate  and  interest  of  such  decedent  therein  to  such 
company,  receiving  therefor  so  much  stock  in  such  com- 
pany as  the  said  decedent  would  have  been  entitled  to 
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receive  in  his  lifetime,  to  be  held  in  the  same  manner 
as  the  lands:  Provided,  That  no  directions  or  limita- 
tions contained  in  any  last  will  and  testament  of  such 
decedent  shall  be  in  any  manner  interfered  with:  And 
provided,  That  before  making  such  conveyance,  such 
executors  or  administrators  shall  give  sufficient  security, 
to  be  approved  by  the  orphans*  court  having  jurisdic- 
tion of  their  accounts,  for  the  faithful  application  of  the 
stock  received  therefor;  no  such  corporation  shall  issue 
either  bonds  or  stock  except  for  money,  labor  done,  or 
money  or  property  actually  received,  and  all  fictitious 
increase  of  stock  or  indebtedness  in  any  form  shall  be 
void;  every  such  corporation  may  provide  for  the  issue 
of  deferred  stock  in  payment  of  such  real  or  personal 
estate  or  mineral  rights,  and  if  so  provided,  it  shall  be 
expressly  stated  in  the  charter  filed,  or  in  a  certificate 
to  be  made  and  recorded,  or  in  the  acceptance  of  this 
statute,  to  be  filed  by  any  corporation  accepting  its  pro- 
visions, with  the  amount  of  such  deferred  stock,  and  the 
consideration  of  the  same,  and  the  terms  on  which  the 
same  shall  be  issued;  and  the  said  stock  may  be  made 
to  await  payments  of  dividends  thereon,  until  out  of 
the  net  earnings  at  least  five  per  centum  has  been  de- 
clared and  paid  upon  the  other  full  paid  stock  of  the 
corporation." 

Section  5.  Amend  section  twenty-three,  so  as  to 
read  as  follows : — 

"Section  23.  Any  corporation  created  under  the 
provisions  of  this  act,  and  any  corporation  of  the  classes 
named  in  the  second  section  hereof,  that  is  now  in  ex- 
istence by  virtue  of  any  law  of  this  Commonwealth, 
may  reduce  its  capital  stock  or  alter  and  change  the 
pa;*  value  of  the  shares  thereof,  by  a  vote  of  the  stock- 
holders taken  in  the  manner  and  under  the  regulations 
prescribed  in  the  eighteenth,  nineteenth,  twentieth, 
twenty-first,  and  twenty-second  sections  of  this  act ;  and 
it  shall  be  lawful  for  any  corporation  in  the  same  man- 
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ner  to  sell,  assign,  dispose  of,  and  convey  to  any  cor- 
poration created  under  or  accepting  the  provisions  of 
this  act,  its  franchises,  and  all  its  property,  real,  per- 
sonal, and  mixed,  and  thereafter  such  corporation  shall 
cease  to  exist,  and  the  said  property  and  franchises  not 
inconsistent  with  this  act,  shall  thereafter  be  vested  in 
the  corporation  so  purchasing  as  aforesaid." 

Section  6.  Amend  section  twenty-six,  so  as  to 
read  as  follows : — 

"Section  26.  No  corporation  of  the  second  class 
shall  go  into  operation  without  first  having  the  name  of 
the  institution  or  company,  the  date  of  incorporation, 
the  place  of  business,  the  amount  of  capital  paid  in, 
and  the  names  of  the  president  and  treasurer  of  the 
same,  registered,  in  the  office  of  the  auditor-general  and 
any  such  institution  or  company  which  shall  neglect 
or  refuse  to  comply  with  the  provisions  of  this  section, 
shall  be  subject  to  a  penalty  of  five  hundred  dollars, 
which  penalty  shall  be  collected  on  an  account  settled 
by  the  auditor-general  and  State  treasurer  as  taxes  on 
capital  stock  are  settled  and  collected.  Any  corpora- 
tion or  corporations  for  any  of  the  purposes  named  and 
covered  by  the  provisions  of  this  act,  heretofore  created 
by  any  special  act  or  acts,  or  in  existence  under  the 
provisions  of  any  general  law  of  this  Commonwealth, 
shall  be  entitled  to  all  the  privileges,  immunities,  fran- 
chises, and  powers  conferred  by  this  act  upon  corpora- 
tions to  be  created  und^r  the  same,  upon  filing  in  the 
office  of  the  secretary  of  the  Commonwealth  a  certifi- 
cate of  a  single  corporation,  or  a  joint  certificate  if  two 
or  more  corporations  incorporated  for  or  doing  the 
same  kind  of  business,  under  the  seal  or  seals  of  said 
corporation  or  corporations,  accepting  the  provisions 
of  the  Constitution  and  of  this  act,  duly  authorized  by 
a  mieeting  of  stockholders  called  for  that  purpose  and 
upon  such  acceptance  and  approval  by  the  governor, 
he  shall  issue  letters  patent  to  said  corporation,  or  if 
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two  or  more  corporations,  to  said  corporations  as  one 
corporation,  under  such  name  as  shall  be  designated  by 
said  corporation  or  corporations  in  said  single  or  joint 
certificate,  together  with  the  amount  and  capital,  num- 
ber of  shares  and  par  value  thereof,  as  shall  be  desig- 
nated by  said  corporation  or  corporations  in  said  cer- 
tificate :  Provided,  That  where  two  or  more  corporations 
shall  make  a  joint  certificate  as  aforesaid,  and  letters 
patent  shall  be  issued  to  said  new  corporation,  said  cor- 
porations shall  thenceforth  be  deemed,  held,  and  taken 
to  be  merged  and  consolidated,  and  be  subject  to  all 
the  limitations  and  liabilities  of  this  act/' 

^*         ^^         ^p         ^p         ^^         ^*         ^^         ^P         ^p         ^^         ^^         ^p         ^P         ^^ 

Section  ii.  If  any  company  incorporated  under 
this  act,  or  the  act  to  which  this  is  a  supplement,  shall 
not  proceed  to  carry  on  its  work,  and  construct  its 
necessary  buildings,  structures,  or  improvements  with- 
in the  space  of  two  years  from  the  date  of  its  letters 
patent,  and  shall  not  within  the  space  of  five  years 
thereafter  complete  the  same,  the  rights  and  privileges 
thereby  granted  to  said  corporation  shall  revert  to  the 
Commonwealth,  i 


ACT  APRIL  25,  1876,  P.  L.,  47. 

An  Act  supplementary  to  the  Act,  entitled  "An  Act  to 
provide  for  the  Incorporation  and  Regulation  of 
certain  Corporations,"  approved  the  twenty-ninth 
day  of  April,  Anno  Domini  eighteen  hundred  and 
seventy-four,  extending  its  Provisions  to  all  who 
may  have  the  Right  to  vote  at  Elections  for  Direct- 
ors, Managers,  or  Trustees. 

Section  i.     Be  it  enacted,  etc..  That  in  all  elections 

1.       Amended  by  Act  16  May,  1889.    Court  may  extend  time  for 
completing  work,  page  89. 
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for  directors,  managers,  or  trustees  of  any  corporation 
created  under  the  provisions  of  this  statute,  or  accept- 
ing its  provisions,  each  member  or  stockholder  or  other 
person  having  a  right  to  vote,  may  cast  the  whole  num- 
ber of  his  votes  for  one  candidate,  or  distribute  them 
upon  two  or  more  candidates  as  he  may  prefer,  that  is 
to  say :  If  the  said  member  or  stockholder  or  other  per- 
son having  a  right  to  vote,  own  one  share  of  stock  or 
has  one  vote,  or  is  entitled  to  one  vote  for  each  of  six 
directors  by  virtue  thereof,  he  may  give  one  vote  to 
each  of  said  six  directors,  or  six  votes  for  any  one  there- 
of, or  a  less  number  of  votes  for  any  less  number  of 
directors,  whatever  may  be  the  actual  number  to  be 
elected,  and  in  this  manner  may  distribute  or  cumulate 
his  votes  as  he  may  see  fit ;  all  elections  for  directors  or 
trustees  shall  be  by  ballot,  and  every  share  of  stock 
shall  entitle  the  holder  therof  to  one  vote,  in  person  or 
by  proxy,  to  be  exercised  as  provided  in  this  section. 


ACT  24  MARCH,  1877,  P.  L.,  39. 

An  Act  to  authorize  Gas  and  Water  Companies  to  Bor- 
row Money  and  secure  same  by  Bond  and  Mort- 
gage. 

Section  i.  Be  it  enacted,  etc..  That  it  shall  be  law- 
ful for  any  gas  company  or  water  company,  incorporated 
under  the  provisions  of  the  act  of  the  General  Assem- 
bly of  this  Commonwealth,  entitled  "An  Act  to  pro- 
vide for  the  incorporation  and  regulation  of  certain  cor- 
porations," approved  the  twenty-ninth  day  of  April, 
Anno  Domini  one  thousand  eight  hundred  and  seventy- 
four,  to  borrow  any  sums  of  money  not  exceeding  in 
the  aggregate  one-half  of  the  capital  stock  of  such  com- 
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pany  paid  in,i  at  a  rate  of  interest  not  exceeding 
amounts  now  allowed  by  law,  and  issue  bonds  therefor 
with  coupons  or  interest  warrants  attached,  and  secure 
the  payment  of  such  bonds  and  interest  warrants  by  a 
mortgage  to  a  trustee  or  trustees  of  all  its  real  and 
personal  property,  rights,  privileges  and  franchises. 


ACT  22  MAY,  1878,  P.  L.,  84. 

An  Act  to  require  all  Private  Corporations  applying  to 
the  State  for  Aid,  to  file  in  the  Office  of  the  Auditor- 
General  their  Acceptance  of  the  Provisions  of  the 
Constitution. 

Section  i.  Be  it  enacted,  etc..  That  no  general  or 
special  law  shall  be  passed,  conferring  a  benefit  upon 
any  corporation  unless  such  corporation  shall  have  pre- 
viously filed  in  the  office  of  the  auditor-general  the  ac- 
ceptance of  the  provisions  of  the  Constitution. 

Section  2.  That  such  acceptance  may  be  made  by 
resolution  adopted  at  a  regular  or  called  meeting  of  the 
directors  or  trustees  or  other  proper  officers  of  any 
such  corporation,  which  shall  be  certified  under  the 
seal  of  the  corporation  and  filed  in  the  office  of  the 
auditor-general. 

Section  3.  Tthe  auditor-general  shall  cause  a  copy 
of  such  resolution  to  be  recorded  in  a  book  to  be  kept 
for  such  purpose,  and  a  transcript  of  the  same  under 
the  seal  of  the  office  shall  be  evidence  for  all  purposes. 

1.  By  Act  21  May,  1889,  certain  corporations,  including  water 
companies,  authorized  to  borrow  to  double  the  amount  of  cap- 
ital stock.  Page  91.  By  Act  9  Feb.  1901,  any  corporation  may 
increase  indebtness  to  amount  deemed  necessary.  Page  113. 
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ACT  22nd  MAY,  1878,  P.  L.,  97. 

An  Act  supplementary  to  an  Act,  entitled  "An  Act  to 
provide  for  the  Incorporation  and  Regulation  of 
certain  Corporations,"  approved  April  twenty- 
ninth,  Anno  Domini  one  thousand  eight  hundred 
and  seventy-four,  regulating  the  Amount  of  Bonus 
to  be  paid  by  Companies  reducing  their  Capital 
Stock. 

Section  i.  Be  it  enacted,  etc..  That  the  forty-fourth 
section  of  an  act,  entitled  *'An  act  for  the  incorporation 
and  regulation  of  certain  corporations,"  approved  April 
twenty-ninth,  Anno  Domini  one  thousand  eight  hun- 
dred and  seventy-four,  be  and  the  same  is  hereby 
amended,  by  the  addition  of  a  proviso  relative  to  the 
payment  of  bonus  by  corporations  reducing  their  capi- 
tal stock,  the  section  as  thus  amended  to  read  as  fol- 
lows, viz : — 

Section  44.  Every  company  incorporated  by  or  un- 
der the  provisions  of  this  act,  or  accepting  the  same, 
except  turnpike,  bridge,  and  cemetery  companies,  or 
building  and  loan  associations,  and  excepting  all  of 
those  corporations  named  in  the  first  class  of  section 
two  of  this  act,  shall  pay  to  the  State  treasurer  for 
the  use  of  the  Commonwealth,  a  bonus  of  one-quarter 
of  one  per  centum  upon  the  amount  of  the  capital  stock 
which  said  company  is  authorized  to  have,  in  two  equal 
installments,  and  a  like  bonus  upon  any  subsequent  in- 
crease thereof.  The  first  installment  shall  be  due  and 
payable  upon  the  incorporation  of  said  company  or 
upon  the  increase  of  the  capital  thereof,  and  the  second 
installment  one  year  thereafter;  and  no  company  as 
aforesaid  shall  have  or  exercise  any  corporate  powers 
until  the  first  installment  of  said  bonus  is  paid,  and 
the  governor  shall  not  issue  letters  patent  to  any  com- 
pany until  he  is  satisfied  that  the  first  installment  of 
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said  bonus  has  been  paid  to  the  State  treasurer;  and  no 
company  incorporated  as  aforesaid  shall  go  into  opera- 
tion or  exercise  any  corporate  powers  or  privileges  un- 
til said  first  installment  or  bonus  has  been  paid  as 
aforesaid:  Provided,  That  when  any  corporation  shall 
have  reduced  its  capital  stock  in  accordance  with  the 
provisions  of  the  twenty-third  section  of  this  act,  such 
corporation  shall  not  be  liable  in  the  aggregate  for  a 
greater  bonus  than  one-fourth  of  one  per  cent,  upon  the 
capital  stock  as  altered  and  reduced. 


ACT    25th  MAY,  1878,  P.  L.,  145. 

A  Supplement  to  an  Act,  entitled  "An  Act  concerning 
the  Sale  of  Railroads,  Canals,  Turnpikes,  Bridges, 
and  Plank  Roads,"  approved  the  eighth  day  of 
April,  Anno  Domini  one  thousand  eight  hundred  and 
sixty-one,  extending  the  provisions  of  said  Act  to 
Coal,  Iron,  Steel,  Lumber,  or  Oil  or  Mining,  Manu- 
facturing, Transportation  and  Telegraph  Compan- 
ies  in  this  Commonwealth. 

Section  i.  Be  it  enacted,  etc.,  That  the  act  ap- 
proved the  eighth  day  of  April,  one  thousand  eight  hun- 
dred and  sixty-one,  entitled  "An  act  concerning  the 
sale  of  railroads,  canals,  turnpikes,  bridges,  and  plank 
roads,"  be  amended  and  extended  as  follows,  to  wit:— 

I  Amend  section  one,  so  as  to  read  as  follows, 
namely : — 

Section  i.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Pennsyl- 
vania in  General  Assembly  m^t,  and  it  is  hereby  enact- 

1.       Amended  Act  31  May,  1887,  page  70. 
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ed  by  the  authority  of  the  same.  That  whenever  the 
material,  rolling  stock,  property  and  franchises  of  any 
gas,  water,  coal,  iron,  steel,  lumber,  oil  or  mining,  or 
manufacturing,  transportation,  or  telegraph  company, 
or  any  railroad,  canal,  turnpike,  bridge  or  plank  road 
or  of  any  corporation  created  by  or  under  any  law  of 
this  State,  shall  be  sold  and  conveyed,  under  and  by 
virtue  of  any  process  or  decree  of  any  court  of  this 
State  or  of  the  circuit  court  of  the  United  States,  the 
person  or  persons  for  or  on  whose  account  such  ma- 
terial, rolling  stock,  property,  and  franchises  of  any 
gas,  water,  coal,  iron,  steel,  lumber,  oil  or  mining,  manu- 
facturing, transportation,  or  telegraph  company,  or  any 
railroad,  canal,  turnpike,  bridge,  or  plank  road,  or  of 
any  corporation,  created  by  or  under  any  law  of  this 
State,  may  be  purchased,  shall  be  and  they  are  hereby 
constituted  a  body  politic  and  corporate,  and  shall  be 
vested  with  all  the  right,  title,  interest,  property,  pos- 
session, claim,  and  demand,  in  law  and  equity,  of,  in,  and 
to  such  material,  rolling  stock,  property,  or  franchises 
of  any  gas,  water,  coal,  iron,  steel,  lum,ber,  oil  or  min- 
ing, or  manufacturing,  transportation,  or  telegraph  com- 
pany, or  any  railroad,  canal,  turnpike,  bridge,  or  plank 
road,  or  of  any  corporation,  created  by  or  under  any 
law  of  this  State,  with  the  appurtenances,  and  with  all 
the  rights,  powers,  immunities,  privileges,  and  fran- 
chises of  the  corporation,  as  whose  the  same  may  have 
been  so  sold,  and  which  may  have  been  granted  to  or 
conferred  thereupon,  by  any  act  or  acts  of  Assembly 
whatsoever,  in  force  at  the  time  of  such  sale  and  con- 
veyance, and  subject  to  all  the  restrictions  imposed 
upon  such  corporation  by  any  such  act  or  acts,  except 
so  far  as  the  same  are  modified  hereby;  and  the  per- 
son for  or  on  whose  account  any  such  material,  roll- 
ing stock,  property,  and  franchise  of  any  gas,  water, 
coal,  iron,  steel,  lumber,  oil  or  mining,  or  manufacturing, 
transportation,  or  telegraph  company,  or  any  railroadi 
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canal,  turnpike,  bridge,  or  plank  road,  or  of  any  cor- 
poration, created  by  or  under  any  law  of  this  State,  may 
have  been  purchased,  shall  meet  within  thirty  days  after 
the  conveyance  thereof  shall  be  delivered,  public  notice 
of  the  time  and  place  of  such  meeting  having  been 
given,  at  least  once  a  week  for  two  weeks,  in  at  least 
one  newspaper  published  in  the  city  or  county  in  which 
such  sale  may  have  been  held,  and  organize  said  new 
corporation,  by  electing  a  president  and  board  of  six 
directors  (to  continue  in  office  until  the  first  Monday  of 
May  succeeding  such  meeting,  when  and  annually  there- 
after on  the  said  day  a  like  election  for  a  president  and 
six  directors  shall  be  held  to  serve  for  one  year),  and 
shall  adopt  a  corporate  name  and  common  seal,  deter- 
mine the  amount  of  the  capital  stock  thereof,  not  ex- 
ceeding the  amount  authorized  in  the  original  charter, 
and  shall  have  power  and  authority  to  make  and  issue 
certificates  therefor,  to  the  purchaser  or  purchasers  afore- 
said, to  the  amount  of  their  respective  interests  therein, 
in  shares  of  fifty  dollars  each,  and  may  then  or  at  any 
lime  thereafter  create  and  issue  preferred  stock,  to 
such  an  amount  and  on  such  termis  as  they  may  deem 
necessary,  and  from  time  to  time  to  issue  bonds,  at  a 
rate  of  interest  not  exceeding  six  per  centum,  to  any 
amount  not  exceeding  their  capital  stock,  and  to  se- 
cure the  same  by  one  or  more  mortgages  upon  the  real 
and  personal  property  and  corporate  rights  and  fran- 
chises, or  either,  or  any  part  or  parts  thereof. 

Section  2.  That  it  shall  be  the  duty  of  such  new 
corporation,  within  one  calendar  month  after  its  or- 
ganization, to  make  a  certificate  thereof,  under  its  com^- 
mon  seal,  attested  by  the  signature  of  its  president, 
specifying  the  date  of  such  organization,  the  name  so 
adopted,  the  amount  of  capital  stock,  and  the  names 
of  its  president  and  directors,  and  transmit  the  said 
certificate  to  the  secretary  of  State,  at  Harrisburg,  to 
be  filed  in  his  office  and  there  remain  of  record,  and  a 


PENNA  CORPORATION  LAWS  69 

certified  copy  of  such  certificate,  so  filed,  shall  be  evi- 
dence of  the  corporate  existence  of  said  new  corporation. 
Section  3.  The  provisions  of  this  act  shall  not  in- 
ure to  the  benefit  of  any  corporation  unless  such  cor- 
poration shall,  before  claiming  or  using  the  benefits  of 
this  act,  file  in  the  office  of  the  secretary  of  the  Com- 
monwealth, an  acceptance  of  the  provisions  of  article 
sixteen  of  the  Constitution  of  this  Commonwealth,  which 
acceptance  shall  be  made  by  resolution  adopted  at  a 
regular  or  called  meeting  of  the  directors,  trustees,  or 
other  proper  officers  of  such  corporation,  certified  under 
the  seal  of  the  corporation ;  and  a  copy  of  which  resolu- 
tion, certified  under  the  seal  of  the  office  of  the  secre- 
tary of  the  Commonwealth,  shall  be  evidence  for  all 
purposes. 


ACT  i8th  MARCH,  1879,  P-  L.,  7. 

An  Act  to  provide  for  Changing  the  Location  of  the 
Principal  Office  of  certain  Corporations.! 

Section  i.  Be  it  enacted,  etc.,  That  whenever,  by 
any  general  or  special  law  of  this  Commonwealth,  it  has 
been  provided  that  the  principal  office  of  any  corpora- 
tion shall  be  kept  or  maintained  in  any  particular  place, 
it  shall  be  lawful  for  the  holders  of  one-fourth  of  the 
stock  of  such  corporation  to  file  in  the  office  thereof, 
among  the  records  of  said  corporation,  a  declaration  and 
certificate  that  a  change  in  the  location  of  said  princi- 
pal office  is  in  their  opinion  necessary  for  the  interest 
of  said  corporation,  and  thereupon  it  shall  be  the  duty 
of  the  president  and  secretary  of  said  company  to  give 

1.       See  Act  8  June,  1893,  page  103. 
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notice  by  publication  in  a  newspaper  of  the  county 
wherein  the  principal  office  of  the  company  is  located 
during  two  weeks  that  an  election  will  be  held  not  more 
than  four  weeks  or  less  than  three  weeks  from  the  date 
of  the  filing  of  said  declaration,  at  the  office  of  said  cor- 
poration, for  the  purpose  of  determining  the  future  lo- 
cation of  the  principal  office. 

Section  2.  At  such  election  each  stockholder  shall 
be  entitled  to  one  vote  for  every  share  of  stock  held  by 
htm  or  her;  the  voting  shall  be  by  ballot,  each  ballot 
containing  the  name  of  the  shareholder  and  number  of 
shares  of  his  stock,  and  the  location  voted  for  by  him 
or  her;  and  if  upon  counting  the  vote  it  shall  appear 
that  a  majority  of  the  shares  of  stock  have  been  voted 
in  favor  of  any  new  location,  a  certificate  of  the  result, 
under  the  seal  of  the  corporation,  signed  by  the  president 
and  secretary,  shall  be  filed  in  the  office  of  the  secretary 
of  the  Commonwealth,  and  the  principal  office  of  the 
company  shall  be  removed  to  said  location  as  soon  as 
practicable  thereafter :  Provided,  That  this  act  shall  not 
authorize  any  corporation  to  remove  its  office  beyond 
the  limits  of  the  county  where  the  principal  office  of  said 
company  is  located  at  the  time  of  holding  the  election 
for  the  purpose  of  changing  said  location. 


ACT  8th  JUNE,  1881,  P.  L.,  69. 

An  Act  relating  to  the  Sale,  Letting,  or  Mortgaging  of 

Real  Estate  by  Corporations. 

Section  i.  Be  it  enacted,  etc.,  That  whenever  any 
corporation  may  have  sold,  let,  or  mortgaged,  or  may 
hereafter  sell,  let,  or  mortgage,  any  of  its  corporate 
property,  real  or  personal,  or  its  franchises,  a  copy  of 
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the  minutes  of  any  meeting  of  the  stockholders  or  di- 
rectors of  such  corporation,  authorizing  or  directing  any 
such  sale,  letting,  or  mortgaging,  proven  by  oath  or  af- 
firmation of  the  secretary,  or  other  proper  custodian  of 
such  minutes,  to  be  a  full  and  true  copy  of  the  minutes 
of  such  meeting,  so  far  as  relates  to  any  such  sale,  let- 
ting, or  mortgaging,  shall  be  prima  facie  evidence  of 
the  matters  therein  set  forth  in  any  case  in  which  the 
original  minutes,  if  duly  proven,  would  be  evidence  in 
any  judicial  proceeding,  relating  to  such  property  or 
franchises;  and  such  copy,  so  prdbated  before  any  offi- 
cer authorized  to  take  probate  or  acknowledgment  of 
deeds  for  the  purpose  of  record  in  this  Commonwealth, 
may  be  recorded  in  the  office  for  recording  deeds,  in  the 
proper  county,  in  like  manner,  and  with  like  effect,  as 
other  instruments  of  writing,  relating  to  real  estate  in 
such  county,  may  be  recorded. 

Section  2.  Whenever  any  such  corporation,  after 
having  sold,  let,  or  mortgaged  any  estate,  real  or  per* 
sonal,  or  franchises,  may  have  been,  or  may  hereafter  be, 
dissolved  in  pursuance  of  law,  such  probate  may  be 
made  by  the  secretary  who  kept  or  recorded  such  min- 
utes, or  by  any  other  ex-officer  of  such  dissolved  cor- 
poration having  the  actual  custody  of  said  original  min- 
utes, and  the  averment  of  such  facts  in  the  probate  shall 
be  prima  facie  evidence  thereof. 

Section  3.  In  case  of  any  duly  authorized  sale,  let- 
ting, or  mortgaging  by  a  corporation,  the  same  shall  not 
bo  invalidated  by  any  informality  in  the  execution  or 
acknowledgment  of  any  conveyance,  mortgage,  or  other 
instrument  by  any  officer  of  such  corporation  for  carry- 
ing the  same  into  effect:  Provided,  That  no  defect  in 
substance  shall  be  deemed  to  be  cured  hereby. 
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ACT  loth  JUNE,  1881,  P.  L.,  112. 

A  Further  Supplement  to  an  Act,  approved  April  twen- 
ty-ninth, Anno  Domini  one  thousand  eight  hun- 
dred and  seventy-four,  entitled  "An  Act  to  provide 
for  the  Incorporation  and  Regulation  of  certain  Cor- 
porations." 

Section  i.  Be  it  enacted,  etc.,  ITiat  the  provisions 
of  the  third  clause  of  section  thirty-four  of  the  act, 
approved  April  twenty-ninth,  Anno  Domini  one  thou- 
sand eight  hundred  and  seventy-four,  entitled  "An  act 
to  provide  for  the  incorporation  and  regulation  of  cer- 
tain corporations,"  which  reads  as  follows :  "Provided, 
That  the  said  corporations  shall  at  all  times  furnish 
pure  gas  and  water,  and  any  citizen  using  the  same 
may  make  complaint  of  impurity  or  deficiency  in  quan- 
tity, or  both,  to  the  court  of  common  pleas  of  the  proper 
county,  by  bill  filed,  and  after  hearing  the  parties  touch- 
ing the  same,  the  said  court  shall  have  power  to  make 
such  order  in  the  premises  as  may  seem  just  and  equit- 
able, and  may  dismiss  the  complaints  or  compel  the  cor- 
poration to  correct  the  evil  complained  of,"  be  and  the 
same  is  hereby  extended  and  made  applicable  to  all 
gas  and  water  companies  incorporated  under  any  of  the 
laws  of  this  Commonwealth. 

Section  2.  That  all  proceedings  authorized  by  said 
proviso  shall  be  in  accordance  with  the  rules  of  equity 
practice  now  existing:  Provided,  That  all  lawful  fees 
and  costs  accruing  in  such  proceeding  shall  be  taxed 
and  allowed  as  provided  by  the  equity  fee  bill  in  the 
respective  court  and  paid  by  the  unsuccessful  party. 

Section  3.  Either  party  may  appeal  to  the  supreme 
court  as  in  cases  in  equity. 
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ACT  13th  JUNE,  1883,  P.  L.,  122. 

"Corporation  Amendment  Act  of  1883." 

A  Supplement  to  an  Act,  entitled  "An  Act  to  provide 
for  the  Incorporation  and  Regulation  of  certain  Cor- 
porations," approved  April  twenty-ninth,  one  thou- 
sand eight  hundred  and  seventy-four,  providing  for 
the  Improvement,  Amendment,  and  Alteration  of 
the  Charters  of  Corporations  of  the  Second  Class, 
and  authorizing  the  Incorporation  of  Traction  Mo- 
tor Companies.^ 

Section  i.  Be  it  enacted,  etc.,  That  when  any  cor- 
poration, formed  for  any  of  the  purposes  named  in  the 
second  class  of  section  two  of  the  act  to  which  this  is 
a  supplement,  or  embraced  in  that  class  by  any  of  its 
supplements,  and  which  shall  have  been  or  may  hereafter 
be  incorporated  under  the  provisions  of  that  act  or  its 
supplements,  as  also  any  corporation  of  the  second  class 
which  has  heretofore  or  may  hereafter  accept  the  pro- 
visions of  said  act  and  the  several  supplements  thereto, 
and  the  Constitution  of  this  Commonwealth  in  the  man- 
ner provided  by  law,  shall  desire  to  improve,  amend,  or 
alter  the  article  and  conditions  of  the  charter  or  instru- 
m.ent  upon  which  said  corporation  is  formed  and  estab- 
lished, it  shall  and  may  be  lawful  for  such  corporation 
to  apply  to  the  governor  of  this  Commonwealth  for  such 
improvement,  amendment,  or  alteration  in  the  manner 
provided  by  this  act. 

Section  2.  The  corporation  desiring  such  improve- 
ment, amendment,  or  alteration  shall  give  notice  of  the 
intention  to  apply  therefor,  in  two  newspapers  of  general 
circulation,  printed  in  the  county  wherein  the  principal 
office  or  place  of  business  of  said  corporation  is  located, 

1.       See  Act  81  March,  X905,  page  136, 
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once  a  week  for  three  weeks,  setting  forth  briefly  the 
character  and  objects  of  the  desired  improvements, 
amendments,  or  alterations,  and  the  intention  to  make 
application  therefor. 


Section  3.  The  said  corporation  shall  prepare  a 
certificate  under  its  corporate  seal,  setting  forth  the 
character  and  objects  of  the  proposed  improvement, 
amendment,  or  alteration  of  their  charter  or  the  instru- 
ment upon  which  said  corporation  is  formed  or  estab- 
lished, acknowledged,  by  the  president  and  secretary 
of  said  corporation,  before  the  recorder  of  deeds  of  the 
county  wherein  such  corporation  has  its  principal  office 
or  place  of  business,  which  certificate,  together  with 
proof  of  publication  of  notice  as  hereinbefore  provided, 
shall  then  be  produced  to  the  governor  of  the  Common- 
wealth, who  shall  examine  the  same,  and  if  he  find  it 
to  be  in  proper  form,  and  that  such  improvements, 
amendments,  or  alterations  are  or  will  be  lawful  and 
beneficial,  and  not  injurious  to  the  community,  and  are 
in  accord  with  the  purposes  of  the  charter,  he  shall  ap- 
prove thereof  and  endorse  his  approval  thereon,  and 
direct  letters  patent  to  issue  in  the  usual  form,  reciting 
the  said  improvements,  amendments,  or  alterations,  and 
the  said  certificate  shall  then  be  recorded  in  the  office 
of  the  secretary  of  the  Commonwealth,  and  with  all 
its  endorsements  shall  then  be  recorded  in  the  office 
for  the  recording  of  deeds  in  and  for  the  proper  county 
where  the  principal  office  or  place  of  business  of  said 
corporation  is  located,  and  from  thenceforth  the  same 
shall  be  deemed  and  taken  to  be  a  part  of  the  charter 
or  instrument  upon  which  said  corporation  was  formed 
or  established  to  all  intents  and  purposes,  as  if  the  same 
had  originally  been  made  a  part  thereof:  Provided,  That 
nothing  herein  contained  shall  authorize  the  amend- 
ment, alteration,  improvement,  or  extension  of  the  char- 
ter of  any  gas  or  water  company  so  as  to  interfere  with 
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or  cover  territory  previously  occupied  by  any  other  gas 
or  water  company. 

Section  4.  Nothing  in  this  act  contained  shall  be 
construed  to  repeal  or  authorize  the  repeal  of  any  of 
the  requirements  or  restrictions  of  the  said  act  of  April 
twenty-ninth,  one  thousand  eight  hundred  and  seventy- 
four  and  its  supplements,  nor  to  dispense  with  any  of 
the  provisions  of  the  said  act,  nor  to  authorize  the  right 
of  eminent  domain  to  be  given  to  any  corporation  by 
amendment  of  its  charter,  nor  to  permit  any  change 
in  the  objects  and  purposes  of  such  corporation  as  shown 
by  its  original  charter. 

Section  5.  That  any  corporation  of  the  second 
class,  created  under  the  provisions  of  the  act  to  which 
this  is  a  supplement,  or  any  of  its  supplements,  that  shall 
not  within  two  years  from  the  date  of  its  letters  patent 
proceed  in  good  faith  to  organize  and  to  do  the  things 
contemplated  by  its  charter,  and  have  paid  up  at  least 
one-fourth  of  its  capital  stock,  shall  be  held  and  deem- 
ed to  have  forfeited  its  charter,  and  the  attorney-general 
shall,  on  the  application  of  any  citizen,  take  the  proper 
legal  steps  to  forfeit  and  vacate  its  said  charter,  but 
any  corporation  now  in  existence  shall  have  two  years 
from  the  date  of  this  act  to  do  and  perform  the  things 
by  this  section  required. 


ACT  3rd  JUNE,  1885,  P.  L.,  60. 

An  Act  to  punish  Co-Partners  for  fraudulently  appro- 
priating the  Property  or  using  the  Name  of  the  Co- 
partnership, Corporation,  or  Association. 

Section  i.  Be  it  enacted,  etc.,  That  if  any  mem- 
ber of  a  co-partnership,  corporation  or  association  with- 
out the  consent  of  his  associate  or  associates  in  such 
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co-partnership,  corpora^tion,  or  association  willfully  and 
fraudulently  converts  to  his  own  use  or  takes,  makes 
way  with,  or  secrets  with  intent  to  convert  to  his  own 
use,  or  to  the  use  of  another,  or  withholds,  or  appro- 
priates or  otherwise  fraudulently  applies  or  makes  use 
of  any  money,  goods,  rights  in  action,  or  other  valuable 
securities  or  effects  belonging  to  such  co-partnership, 
corporation,  or  association,  and  which  may  have  come 
into  his  possession  or  under  his  care,  or  who  shall  will- 
fully or  fraudulently  use  or  pledge  the  name  of  the  part- 
nership, corporation,  or  association,  for  any  other  pur- 
pose than  the  bona  fide  use  of  said  firm,  co-partnership, 
corporation,  or  association,  he  shall  be  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof,  be  sen- 
tenced to  an  imprisonment  not  exceeding  two  years, 
or  to  a  fine  not  exceeding  one  thousand  dollars,  or  both 
or  either  at  the  discretion  of  the  court. 


ACT  JUNE  25th,  1885,  P.  L.,  178. 

An  Act  to  amend  an  Act,  entitled  "An  Act  to  enable 
the  Officers  of  Dissolved  Corporations  to  convey 
Real  Estate  held  by  such  Corporations,"  authoriz- 
ing the  Court  to  direct  the  Sale  of  such  Real  Estate, 
on  the  Petition  of  any  one  or  more  of  the  Share- 
holders. 

Section  i.  Be  it  enacted,  etc..  That  the  act  of  the 
General  Assembly  of  this  Commonwealth  approved  the 
twentieth  day  of  April,  Anno  Domini  one  thousand 
eight  hundred  and  seventy-four,  which  reads  as  follows, 
namely:  "That,  whenever  it  has  occurred  or  shall  hap- 
pen that  any  corporation  has  been  or  shall  be  dissolv- 
ed, owning  lands  or  other  real  estate  in  this  Common- 
wealth at  the  time  of  dissolution,  whether  by  decree  of 
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court,  or  expiration  of  time,  or  otherwise,  it  shall  be 
lawful  for  the  officers  last  in  office,  if  in  life,  or  any 
trustee  to  be  appointed  for  the  purpose  by  the  court  of 
common  pleas  of  the  county  where  the  real  estate  is  or 
shall  be  located,  on  the  petition  to  such  court  by  a 
majority  in  amounts  and  value  of  all  the  shareholders 
or  corporators,  and  upon  giving  security  in  double  the 
probable  value  of  the  real  estate  to  be  sold  (said  security 
to  be  approved  by  the  court),  together  with  such  no- 
tice, as  the  court  may  require  to  be  given  to  all  not 
represented  by  petition  or  answered,  by  actual  service 
or  advertisement,  to  make  conveyance  of  such  real  es- 
tate in  absolute  fee  simple,  under  such  decree  as  the 
said  court  may  make  for  sale  either  public  or  private; 
and  the  proceeds  of  sale  shall  be  applied  or  distributed, 
by  the  party  or  parties  so  making  sale,  as  part  of  the 
effects  of  the  defunct  corporation,  to  creditors  or  share- 
holders, as  the  said  court  may  adjudge  them  to  be  en- 
titled; and  if  such  corporation  had  made  sale  of  real 
estate,  and  had  not  conveyed  the  same,  such  court  may 
decree  conveyance  in  specific  execution  of  such  con- 
tract in  manner  aforesaid,"  be  and  the  same  is  hereby 
amended  to  read  as  follows,  namely : — 

That,  whensoever  it  has  occurred  or  shall  happen 
that  any  corporation  has  been  or  shall  be  dissolved, 
whether  by  decree  of  court,  expiration  of  time,  or  other- 
wise, owning  land  or  other  real  estate  within  this  Com- 
monwealth, it  shall  and  may  be  lawful  for  the  court  of 
common  pleas  of  the  county  wherein  the  real  estate 
is  or  shall  be  located,  upon  the  petition  of  any  one  or 
more  of  the  shareholders  or  corporators,  and  personal 
notice  to  and  service  upon  all  known  parties  in  interest 
whose  places  of  residence  are  known,  and  such  further 
notice  by  advertisement  to  others  interested,  as  the 
court  may  direct,  if  no  reasonable  and  sufficient  cause 
be  shown  to  the  contrary,  to  authorize  the  sale  of  such 
real  estate  in  fee  simple,  at  either  public  or  private 
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sale,  upon  such  terms  as  the  court  may  designatCi  by  a 
trustee  to  be  appointed  for  that  purpose ;  which  trustee, 
before  making  such  sale,  shall  give  security,  for  the 
faithful  application  of  the  proceeds  of  such  sale  accord- 
ing to  law,  to  be  approved  by  the  court,  in  double  the 
probable  value  of  the  lands  to  be  sold;  and  the  pro- 
ceeds of  such  sale  shall  be  distributed  by  the  party  mak- 
ing the  same,  as  part  of  the  effects  of  the  defunct  cor- 
poration, to  creditors  or  shareholders,  as  the  said  court 
may  adjudgcf  them-  to  be  entitled ;  and  if  said  corpora- 
tion had  made  sale  of  real  estate,  and  had  not  conveyed 
the  same,  such  court  may  decree  conveyance  in  specific 
execution  of  such  contract  in  manner  aforesaid:  Pro- 
vided, That  the  petition  aforesaid  shall  be  presented 
within  one  year,  and  decree  granted  thereon  within 
three  years,  after  the  aforesaid  dissolution;  except  in 
cases  where  the  dissolution  has  occurred  prior  to  the 
passage  of  this  act,  when  the  petition  shall  be  present- 
ed within  one  year,  and  decree  granted  thereon  within 
three  years,  front  and  after  the  passage  of  this  act. 


ACT  2Sth  MAY,  1887,  P.  L.,  269. 

An  Act  supplementary  to  an  Act,  entitled  **An  Act  to 
provide  for  the  Incorporation  and  Regulation  of 
certain  Corporations,"  approved  the  twenty-ninth 
day  of  April,  one  thousand  eight  hundred  and  sev- 
enty-four, permitting  Water  Companies  to  increase 
their  Capital. 

Section  i.  Be  it  enacted,  etc..  That  corporations 
created  under  and  by  virtue  of  the  said  act  for  the  pur- 
pose of  supplying  water  to  the  public  in  cities  of  the 
first  and  second  class,  shall  have  the  right  to  increase 
the  amount  of  their  capital  from  time  to  time  to  such 
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amount  as  shall  be  found  requisite  and  exigible  for  the 
purposes  thereof:  Provided,  That  the  amount  of  capi- 
tal stock  so  authorized  shall  not  exceed  twenty  millions 
of  dollars. 


ACT  25th  MAY,  1887,  P.  L.,  273. 

A  Supplement  to  an  Act,  entitled  "An  Act  to  provide 
for  the  Incorporation  and  Regulation  of  certain 
Corporations,"  approved  the  twenty-ninth  day  of 
April,  Anno  Domini  one  thousand  eight  hundred 
and  seventy-four,  amending  the  Twelfth  Section  of 
said  Act,  and  thereby  relieving  full  paid  Capital 
Stock  from  liability  to  further  Assessment. 

Section  i.  Be  it  enacted,  etc.,  That  the  twelfth 
section  of  an  act,  entitled  "An  act  to  provide  for  the 
incorporation  and  regulation  of  certain  corporations," 
approved  the  twenty-ninth  day  of  April,  Anno  Domini 
one  thousand  eight  hundred  and  seventy-four,  which 
reads  as  follows:  "The  stock  of  every  corporation 
created  under  the  provisions  of  this  statute  shall  be 
deemed  personal  property;  and  no  shares  shall  be  trans- 
ferable until  all  previous  calls  thereon  shall  have  been 
fully  paid  in,  or  shall  have  been  declared  forfeited  for 
the  non-payment  of  calls  thereon ;  and  every  corpora- 
tion may,  from  time  to  time,  at  a  legal  meeting  called 
for  the  purpose,  assess  upon  each  share  of  stock  such 
sums  of  money  as  the  corporation  may  think  proper,  not 
exceeding  in  the  whole  the  amount  at  which  each  share 
was  originally  limited;  and  such  sums  assessed  shall 
be  paid  to  the  treasurer,  at  such  times  and  in  such  in- 
stallments as  the  corporation  directs.  No  note  or  obli- 
gation given  by  a  stockholder,  whether  secured  by 
pledge  or  otherwise,  shall  be  considered  as  payment  of 
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any  part  of  the  capital  stock;  and  it  shall  not  be  law- 
ful for  any  such  corporation  to  use  any  of  its  funds 
in  the  purchase  of  any  stock  in  any  other  corporation, 
or  to  hold  the  same,  except  as  collateral  security  for  a 
prior  indebtedness,  except  as  provided  in  section  thirty- 
seven  of  this  act,"  be  amended  so  that  the  said  twelfth 
section  shall  read  as  follows:  The  stock  of  every  cor- 
poration created  under  the  provisions  of  this  statute 
shall  be  deemed  personal  property ;  and  no  shares  shall 
be  transferable  until  all  previous  calls  thereon  shall 
have  been  fully  paid  in,  or  shall  have  been  declared  for- 
feited for  the  non-payment  of  calls  thereon.  No  note 
or  obligation  given  by  a  stockholder,  whether  secured 
by  pledge  or  otherwise,  shall  be  considered  as  payment 
of  any  part  of  the  capital  stock ;  and  it  shall  not  be  law- 
ful for  any  such  corporation  to  use  any  of  its  funds  in 
the  purchase  of  any  stock  in  any  other  corporation,  or 
to  hold  the  same,  except  as  collateral  security  for  a 
prior  indebtedness,  except  as  provided  in  section  thirty- 
seven  of  said  act. 


ACT  31st  MAY,  1887,  P-  L.,  278. 

An  Act  to  amend  the  First  Section  of  an  Act,  entitled 
"A  Supplement  to  an  Act,  entitled  *An  Act  con- 
cerning the  Sale  of  Railroads,  Canals,  Turnpikes, 
Bridges,  and  Plank  Roads,'  approved  the  eighth 
day  of  April,  Anno  Domini  one  thousand  eight  hun- 
dred and  sixty-one,  extending  the  Provisions  of  said 
Act  to  Coal,  Iron,  Steel,  Lumber  or  Oil,  or  Mining. 
Manufacturing,  Transportation,  and  Telegraph 
Companies,  in  this  Commonwealth,"  extending  said 
Act  so  as  to  embrace  all  Sales  made  under  and  by 
virtue  of  a  Power  to  Sell  contained  in  any  Mort- 
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gage  or  Deed  of  Trust,  without  any  Process  or 
Decree  of  a  Court  in  the  premises. 

Section  i.  Be  it  enacted,  etc.,  That  the  first  section 
of  an  act,  entitled  "A  supplement  to  an  act,  entitled  'An 
act  concerning  the  sale  of  railroads,  canals,  turnpikes, 
bridges,  and  plank  roads,'  approved  the  eighth  day  of 
April,  one  thousand  eight  hundred  and  sixty-one,  ex- 
tending the  provisions  of  said  act  to  coal,  steel,  iron, 
lumber  or  oil,  or  mining,  manufacturing,  transportation, 
and  telegraph  companies,  in  this  Commonwealth,"  ap- 
proved the  twenty-fifth  day  of  May,  Anno  Domini  one 
thousand  eight  hundred  and  seventy-eight,  which  reads 
as  follows : — 

"That  whenever  the  material,  rolling  stock,  prop- 
erty, and  franchises  of  any  gas,  water,  coal,  iron,  steel, 
lumber,  oil  or  mining  or  manufacturing,  transportation 
or  telegraph  company,  or  any  railroad,  canal,  turnpike, 
bridge,  or  plank  road,  or  of  any  corporation  created  by 
or  under  any  law  of  this  State,  shall  be  sold  and  con- 
veyed under  and  by  virtue  of  any  process  or  decree  of 
any  court  of  this  State  or  of  the  circuit  court  of  the 
United  States,  the  person  or  persons  for  or  on  whose 
account  such  material,  rolling  stock,  property  and  fran- 
chises of  any  gas,  water,  coal,  iron,  steel,  lumber,  oil  or 
mining  or  manufacturing,  transportation  or  telegraph 
company,  or  any  railroad,  canal,  turnpike,  bridge  or 
plank  road,  or  of  any  corporation  created  by  or  under 
any  law  of  this  State,  may  be  purchased,  shall 
be  and  they  are  hereby  constituted  a  body  politic  and 
corporate,  and  shall  be  vested  with  all  the  right,  title, 
interest,  property,  possession,  claim,  and  demand,  in  law 
and  equity,  of.  in.  and  to  such  material,  rolling  stock, 
property,  or  franchises  of  any  gas,  water,  coal,  iron, 
steel,  lumber,  oil  or  mining,  or  manufacturing,  trans- 
portation, or  telegraph  company,  or  any  railroad,  canal, 
turnpike,  bridge,  or  plank  road,  or  of  any  corporation 
created  by  or  under  any  law  of  this  State,  with  the 
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appurtenances,  and  with  all  the  rights,  powers,  immuni- 
ties, privileges,  and  franchises  of  the  corporation,  as 
whose  the  same  may  have  been  so  sold,  and  which  may 
have  been  granted  to  or  conferred  thereupon,  by  any 
act  or  acts  of  Assembly  whatsoever,  in  force  at  the 
time  of  such  sale  and  conveyance,  and  subject  to  all 
the  restrictions  imposed  upon  such  corporation  by  any 
such  act  or  acts,  except  so  far  as  the  same  are  modified 
hereby;  and  the  person  for  or  on  whose  account  any 
such  material,  rolling  stock,  property,  and  franchises 
of  any  gas,  water,  coal,  iron,  steel,  lumber,  oil,  or  min- 
ing or  manufacturing,  transportation  or  telegraph  com- 
pany, or  any  railroad,  canal,  turnpike,  bridge,  or  plank 
road,  or  of  any  corporation  created  by  or  under  any 
law  of  this  State,  may  have  been  purchased,  shall  meet, 
within  thirty  days  after  the  conveyance  thereof  shall 
be  delivered,  public  notice  of  the  time  and  place  of  such 
meeting  having  been  given,  at  least  once  a  week  for 
two  weeks,  in  at  least  one  newspaper  published  in  the 
city  or  county  in  which  such  sale  may  have  been  held, 
and  organize  said  new  corporation  by  electing  a  presi- 
dent and  board  of  six  directors  (to  continue  in  office 
until  the  first  Monday  of  May  succeeding  such  meet- 
ing, when  and  annually  thereafter  on  the  said  day  a 
like  election  for  a  president  and  six  directors  shall  be 
held,  to  serve  for  one  year),  and  shall  adopt  a  corporate 
name  and  common  seal,  determine  the  amount  of  the 
capital  stock  thereof,  not  exceeding  the  amount  au- 
thorized in  the  original  charter,  and  shall  have  power 
and  authority  to  make  and  issue  certificates  therefor  to 
the  purchaser  or  purchasers  aforesaid,  to  the  amount  of 
their  respective  interests  therein,  in  shares  of  fifty  dol- 
lars each,  and  may  then  or  at  any  time  thereafter  create 
and  issue  preferred  stock  to  such  an   amount  and  on 

such  terms  as  they  may  deem  necessary,  and  from  time 
to  time  to  issue  bonds,  at  a  rate  of  interest  not  exceed- 
ing six  per  centum,  to  any  amount  not  exceeding  their 
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capital  stock,  and  to  secure  the  same  by  one  or  more 
mortgages  upon  the  real  and  personal  property  and 
corporate  rights  and  franchises,  or  either,  or  any  part 
or  parts  thereof,"  be  and  is  hereby  amended,  so  as  to 
read  as  follows: — • 

That   whenever  the   material,   rolling  stock,   prop- 
erty, and  franchises  of  any  gas,  water,  coal,  iron,  steel, 
lumber,  oil  or  mining,  or    manufacturing,    transporta- 
tion or  telegraph  company  or  any  railroad,  canal,  turn- 
pike, bridge,  or  plank  road,  or  of.  any  corporation  creat- 
ed by  or  under  any  law  of  this  State,  shall  be  sold  and 
conveyed,  under  and  by  virtue  of  any  process  or  de- 
cree of  any  court  of  this  State  or  of  the  circuit  court  of 
the  United  States,  or  under  or  by  virtue  of  a  power  of 
sale  contained  in  any  mortgage  or  deed  of  trust,  with- 
out any  process  or  decree  of  a  court  in  the  premises, 
the  person  or  persons  for  or  on  whose  account  such 
material,  rolling  stock,  property,  and  franchises  of  any 
gas,  water,  coal,  iron,  steel,  lumber,  oil  or  mining,  or 
manufacturing,  transportation,  or  telegraph  company,  or 
any  railroad,  canal,  tunrpike,  bridge,  or  plank  road,  or 
of   any   corporation,   created   by  or  under  any  law   of 
this   State,   may  be  purchased,  shall   be   and  they  are 
hereby   constituted   a  body  politic   and   corporate,   and 
shall  be  vested  with  all  the  right,  title,  interest,  prop- 
erty, possession,  claim,  and  demand  in  law  and  equity, 
of,  in,  and  to  such  material,  rolling  stock,  property,  or 
franchises  of  any  gas,  water,  coal,  iron,  steel,  lumber, 
oil  or  mining,  or  manufacturing,  transportation  or  tele- 
graph company,  or  any  railroad,  canal,  turnpike,  bridge, 
or  plank  road,  or  of  any  corporation  created  by  or  un- 
der any  law  of  this  State,  with  the  appurtenances,  and 
with  all  the  rights,  powers,  immunities,  privileges,  and 
franchises  of  the  corporation,  as  whose  the  same  may 
have  been  so  sold,  and  which  may  have  been  granted 
to  or  conferred  thereupon,  by  any  act  or  acts  of  As- 
eembly  whatsoever,  in  force  at  the  time  of  such  sa'e 
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and  conveyance,  and;  subject  to  all  the  restrictions 
imposed  upon  such  corporation  by  any  such  act  or 
acts,  except  so  far  as  the  same  are  modified  hereby;  and 
the  .person  for  or  on  whose  account  any  such  material, 
rolling  stock,  property,  and  franchises  of  any  gas, 
water,  iron,  steel,  lumber,  oil  or  mining,  or  manufac- 
turing, transpo»rtation  or  telegraph  company  or  any 
railroad,  canal,  turnpike,  bridge,  or  plank  road,  or  of 
any  corporation  created  by  or  under  any  law  of  this 
State,  may  have  been  purchased,  shall  meet,  within 
thirty  days  after  the  conveyance  thereof  shall  be  de- 
livered, public  notice  of  the  time  and  place  of  such 
meeting  having  been  given,  at  least  once  a  week  for 
two  weeks,  in  at  least  one  newspaper  published  in  the 
city  or  county  in  which  such  sale  may  have  been 
held,  and  organize  said  new  corporation  by  electing  a 
president  and  board  of  six  directors  (to  continue  in 
office  until  the  first  Monday  of  May  succeeding  such 
meeting,  when  and  annually  thereafter  on  the  said  day 
a  like  election  for  a  president  and  six  directors  shall  be 
held  to  serve  for  one  year),  and  shall  adopt  a  corporate 
name  and  common  seal,  determine  the  amount  of  the 
capital  stock  thereof,  not  exceeding  the  amount  author- 
ized in  the  original  charter,  and  shall  have  power  ard 
authority  to  make  and  issue  certificates  therefor  to  the 
purchaser  or  purchasers  aforesaid,  to  the  amount  of 
their  respective  interests  therein,  in  shares  of  fifty  dol- 
lars each,  and  may  then  or  at  any  time  thereafter  create 
and  issue  preferred  stock  to  such  an  amount  and  on 
such  terms  as  they  may  deem  necessary,  and  from  time 
to  time  to  issue  bonds,  at  a  rate  of  interest  not  exceed- 
ing six  per  centum,  to  any  amount  not  exceeding  their 
capital  stock,  and  to  secure  the  same  by  one  or  more 
mortgages  upon  the  real  and  personal  property  and  cor- 
porate rights  and  franchises,  or  either,  or  any  part  or 

parts  thereof:  Provided,  That  no  coal,  iron,  steel,  lum- 
ber or  oil,  or  mining,  manufacturing,  transportation   or 
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telegraph  company,  shall  have  the  benefit  of  this  act, 
unless  it  shall  have  previously  filed  with  the  secretary 
of  State  its  acceptance  of  all  the  provisions  of  the  Con- 
stitution, as  provided  by  law. 


ACT  31st  MAY,  1887,  P.  L.,  281. 

An  Act  permitting  the  Stockholders  of  Corporations  to 
determine  the  Number  of  Directors  and  the  Time 
for  holding  Annual  Elections  of  Officers. 

Section  i.  Be  it  enacted,  etc.,  That  it  shall  be  law- 
ful, from  and  after  the  passage  of  this  act,  for  any  cor- 
poration, chartered  or  existing  by  or  under  any  law  of 
this  State,  to  determine,  by  vote  of  its  stockholders 
holding  a  majority  in  interest  of  all  of  its  stock,  at  a 
meeting  duly  called  for  the  purpose,  the  time  of  hold- 
ing the  annual  meeting  for  the  election  of  officers  of 
the  corporation,  and  the  number  of  directors  that  shall 
thereafter  govern  its  affairs:  Provided,  That  the  num- 
ber of  directors  so  determined  shall  not  be  less  than 
three  nor  more  than  fifteen,  and  that  at  least  one-third 
of  the  directors  of  every  corporation  shall  be  and  re- 
main, during  their  term  of  service,  residents  of  the 
State  of  Pennsylvania:!  And  provided  further,  That 
this  act  shall  not  apply  to  any  company  heretofore  in- 
corporated, unless  such  company  shall  file,  in  the  office 
cf  the  secretary  of  the  Commonwealth,  a  certificate  of 
the  acceptance  of  this  act,  and  also  of  the  provisions  of 
the  Constitution  of  this  Commonwealth,  which  accept- 
ance shall  be  made  by  resolution,  adopted  at  a  regular 
or   called   meeting  of  the   directors,   trustees,   or  other 

1.        See  Act  19  April,  1901,  page  121. 


76  PENNA  CORPORATION  LAWS 

proper  officers  of  such  corporation,  certfied  under  the 
seal  of  the  coporation,  and  a  copy  of  which  resolution, 
certified  under  the  seal  of  the  office  of  the  secretary 
of  the  Commonwealth,  shall  be  evidence  for  all  pur- 
poses. 

Section  2.  •  That  all  acts,  or  parts  of  acts,  incon- 
sistent herewith,  shall  be  and  the  same  are,  in  so  far  as 
they  are  inconsistent  herewith,  hereby  repealed. 


ACT  JUNE  2d,  1887,  P.  L.,  302. 

An  Act  to  protect  the  Rights  of  Shareholders  in  Prop- 
erty and  Stocks  of  Corporations. 

Section  i.  Be  it  enacted,  etc..  That  no  real  or 
personal  property,  the  title  to  which  is  or  may  be  held 
by  or  in  the  name  of  any  corporation  of  this  Stale,  au- 
thorized by  its  charter  or  general  law  to  hold  the  same, 
shall  be  escheated  to  the  Commonwealth,  no''  shall,  in 
any  judicial  proceeding,  any  inference  of  any  relation  of 
trust  or  agency  arise,  by  reason  of  the  character  or  resi- 
dence of  the  shareholders  holding  the  whole  or  part 
of  the  capital  stock  of  such  corporation,  nor  because 
the  beneficial  ownership  of  said  property,  in  whole  or 
in  part,  is  or  has  been  in  any  person  or  persons,  cor- 
poration or  corporations,  prohibited  from  holding  the 
same. 

Section  2.  That  said  lands  and  property  shall 
again  become  liable  to  escheat  to  this  Commonwealth, 
as  already  provided  by  law,  if  said  corporation  shall 
continue  to  hold  said  lands  and  property  exceeding 
five  years  after  the  passage  of  this  act,  and  an  informa- 
tion in  the  nature  of  a  quo  warranto  or  other  proper  pro- 
ceeding shall  be  filed  or  brought  by  this  Commonwealth 
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to  escheat  the  same :  Provided,  That  no  railroad,  canal, 
or  other  transportation  company  of  this  State,  nor  any 
corporation  in  whose  name  the  title  to  other  lands  or 
property  is  held,  shall  plead  or  have  the  benefit  of 
this  act,  unless  it  shall  have  previously  filed  with  the 
secretary  of  the  Commonwealth  a  certificate  in  writing, 
signed  by  the  president  and  secretary,  and  attested  by 
the  corporate  seal  of  the  company,  stating  that,  at  a 
regular  or  special  meeting  of  said  board  of  directors,  a 
resolution,  in  pursuance  to  the  consent  of  the  stock- 
holders, was  adopted,  accepting  all  the  provisions  of  the 
seventeenth  article  of  the  Constitution  of  the  State,  and 
that  ajl  the  powers  of  and  privileges  and  the  limitations 
and  restrictions  mentioned  therein  shall  be  deemed  and 
taken  for  all  purposes  to  apply  to  said  corporation.  No 
such  certificate  shall  be  made  by  the  officers,  aforesaid, 
without  the  consent  of  the  stockholders  of  the  corpora- 
tion, at  a  general  or  special  meeting,  first  had  and  ob- 
tained: Provided  further,  That  no  railroad,  canal,  or 
other  transportation  company  shall  plead  or  have  the 
benefit  of  this  act,  unless  it  shall  have  previously  filed, 
with  the  secretary  of  State,  its  acceptance  of  all  the 
provisions  of  article  seventeen  of  the  Constitution  of 
this  State,  in  manner  and  form  as  provided  by  law. 


ACT  2nd  JUNE,  1887,  P.  L.,  310. 

An  Act  supplementary  to  an  Act,  approved  April  twen- 
ty-ninth, one  thousand  eight  hundred  and  seventy- 
four,  entitled  *'An  Act  to  provide  for  the  Incorpora- 
tion and  Regulation  of  certain  Corporations," 
amending  the  Thirty-fourth  Section  thereof,  ex- 
tending its  provisions  to  Fuel  Companies,  provid- 
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ing  for  their  Capital  Stock  and  Regulation  and  giv- 
ing them  the  Power  of  Eminent  Domain,  i 

Section  i.  Be  it  enacted,  etc.,  That  the  first  para- 
graph of  section  thirty-four  of  the  act,  entitled  "An  act 
to  provide  for  the  incorporation  and  regulation  of  cer- 
tain corporations,"  approved  April  twenty-ninth,  one 
thousand  eight  hundred  and  seventy-four,  which  reads 
"Companies  incorporated  under  the  provisions  of  this 
statute  for  the  supply  of  water  to  the  public,  or  for 
the  manufacture  and  supply  of  gas,  or  the  supply  of 
light  or  heat  to  the  public  by  any  other  means,  shall, 
unless  otherwise  provided  by  this  act,  from  the  date 
of  the  letters  patent  creating  the  same,  have  the  powers 
and  be  governed,  managed,  and  controlled  as  follows," 
be  and  the  same  is  hereby  amended,  so  as  to  read  as 
follows:  Companies  incorporated  under  the  provisions 
of  this  statute  for  the  supply  of  water  to  the  public 
or  for  the  manufacture  and  supply  of  light,  heat,  and 
fuel,  or  any  of  them,  by  any  process  of  manufacture, 
shall,  unless  otherwise  provided  by  this  act,  from  the 
date  of  the  letters  patent  creating  the  samie,  have  the 
powers  and  be  managed,  governed,  and  controlled  as 
hereinafter  provided. 

Section  2.  That  clause  first  of  section  thirty-four 
of  said  act  of  April  twenty-ninth,  one  thousand  eight 
hundred  and  seventy-four,  which  reads  as  follows: 
"Where  any  such  company  shall  be  incorporated  as  a 
gas  company,  or  company  for  the  supply  of  heat  or 
light  to  the  public,  it  shall  have  authority  to  supply, 
with  gas  light,  the  borough,  town,  city,  or  district  where 
it  may  be  located,  and  such  persons,  partnerships,  and 
corporations  residing  therein,  or  adjacent  thereto,  as 
may  desire  the  same,  at  such  price  as  may  be  agreed 
upon;  and  also  to  make,  erect,  and  maintain  therein  the 


!•        Water  companies  chartered  after  passage  of  this  Act,  do 
not  have  exclusive  rights. 
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necessary  buildings,  machinery,  and  apparatus  for 
manufacturing  gas,  heat,  or  light  from  coal  or  other 
material,  and  distributing  the  same;  with  the  right  to 
enter  upon  any  public  street,  lane,  alley,  or  highway, 
for  the  purpose  of  laying  down  pipes,  altering,  inspect- 
ing, and  repairing  the  same,  doing  as  little  damage  to 
said  streets,  lanes,  alleys,  or  highways,  and  impairing 
the  free  use  thereof  as  little  as  possible,  and  subject  to 
such  regulations  as  the  councils  of  said  borough,  town, 
city,  or  district  may  adopt  in  regard  to  grades,  or  for 
the  protection  and  convenience  of  the  public  travel  over 
the  same,"  be  and  the  same  is  hereby  amended,  so  as 
to  read  as  follows:  Where  any  such  company  shall  be 
incorporated  for  the  supply  of  heat,  light,  and  fuel,  or 
any  of  them,  by  any  process  of  manufacture,  it  shall 
have  authority  to  supply  such  heat,  light,  and  fuel,  or 
any  of  them,  to  the  territory  named  in  its  articles  of 
association  (which  shall  never  cover  more  than  a  sin- 
gle county),  and  to  such  persons,  partnerships,  and  cor- 
porations residing  therein,  or  adjacent  thereto,  as  may 
desire  the  same,  at  such  prices  as  may  be  agreed  upon, 
and  shall  have  the  power  of  eminent  domain  to  appro- 
priate property,  so  far  as  may  be  necessary,  to  enable 
it  to  acquire  that  which  is  necessary  for  its  plant, 
(whether  the  same  be  in  the  county  named  in  its  ar- 
ticles of  association,  or  elsewhere),  and  for  its  lines  of 
distribution;  and  the  power  also  to  make,  erect,  and 
maintain  the  necessary  building,  machinery,  and  appa- 
ratus for  producing  heat,  light,  and  fuel,  or  any  of  them, 
and  to  distribute  the  same ;  with  the  right  to  enter  upon 
any  public  street,  lane,  alley,  or  highway,  for  such  pur- 
pose, to  alter,  inspect,  and  repair  its  system  of  distribu- 
tion, doing  as  little  damage  to  said  streets,  lanes,  alleys, 
and  highways,  and  impairing  the  free  use  thereof  as  lit- 
tle as  practicable,  and  subject  to  such  regulations  as  the 
councils  of  any  borough  or  city,  whose  highways  may  be 
occupied,  shall  adopt  in  regard  to  grades,  or  for  the  pro- 
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tection  and  convenience  of  public  travel  over  the  same: 
Provided,  That  no  company,  which  may  now  or  here- 
after be  incorporated  under  the  provisions  of  this  act, 
shall  enter  upon  any  street  in  any  city  or  borough  of 
this  Commonwealth,  until  after  the  consent,  to  such 
entry,  of  the  councils  of  the  city  or  borough,  in  which 
such  street  may  be  located,  shall  have  been  obtained. 
And  the  said  right  of  eminent  domain  shall  be  exer- 
cised in  the  mode  prescribed  and  according  to  the  pro- 
visions of  the  forty-first  section  of  the  act,  with  this 
proviso,  however,  that  where  any  such  company  shall 
use  its  system  of  distribution  for  the  conveyance  of  gas 
for  any  of  the  purposes  aforesaid  at  a  greater  pressure 
than  four  ounces  per  square  inch  of  pressure,  or  where 
the  gas  manufactured  shall  contain  more  than  ten  per 
cent,  of  carbonic  oxide,  such  system  of  distribution 
shall  be  provided  with  suitable  appliances  for  pre- 
venting, or  taking  up  any  leakage,  so  that  danger  to 
life,  property,  and  vegetation  may  be  avoided. 

Section  3.  That  clause  three  of  section  thirty-four 
of  said  act  of  April  twenty-ninth.  Anno  Domini  one 
thousand  eight  hundred  and  seventy-four,  which  reads 
as  follows:  ''The  right  to  have  and  enjoy  the  fran- 
chises and  privileges  of  such  incorporation  within  the 
district  or  locality  covered  by  its  charter  shall  be  an 
exclusive  one;  and  no  other  company  shall  be  incor- 
porated for  that  purpose  until  the  said  corporation  shall 
have,  from  its  earnings,  realized  and  divided  among  its 
stockholders,  during  five  years,  a  dividend  equal  to  eight 
per  centum  per  annum  upon  its  capital :  Provided,  That 
the  said  corporation  shall  at  all  times  furnish  pure  gas 
and  water;  and  any  citizen  using  the  same  may  make 
complaint  of  impurity  or  deficiency  in  quantity,  or  both, 
to  the  court  of  common  pleas  of  the  proper  oounty,  by 
bill  filed,  and  after  hearing  the  parties  touching  the 
same,  the  said  court  shall  have  the  power  to  make  such 
order  in  the  premises  as  may  seemi  just  and  equitable. 
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and  may  dismiss  the  complaints,  or  compel  the  corpora- 
tion to  correct  the  evil  complained  of,"  be  and  the  same 
is  hereby  amended,  so  as  to  read  as  follows:  The  right 
to  have  and  enjoy  the  franchises  and  privileges  of  such 
corporation  for  the  manufacture  of  gas,  for  light  only, 
shall  be  an  exclusive  one,  within  the  district  o*-  locality 
covered  by  its  charter  ;j[  and  no  other  company  shall 
be  incorporated  for  the  manufacture  of  gas  to  supply 
light  only  to  the  public  until  the  said  corporation  shall 
have,  from  its  earnings,  realized  and  divided  among  its 
otockholders,  during  five  years,  a  dividend  equal  to  eight 
per  centum  per  annum  upon  its  capital  stock:  Pro- 
vided, That  said  corporations  shall  at  all  times  furnish 
pure  gas  and  water,  and  any  citizen  using  the  same  may 
make  complaint  of  impurity  or  deficiency  in  quantity, 
or  both,  to  the  court  of  common  pleas  of  the  proper 
county,  by  bill  filed,  and  after  hearing  the  parties  touch- 
ing the  same,  the  said  court  shall  have  power  to  make 
such  order  in  the  premises  as  may  seem  just  and  equit- 
able, and  may  dismiss  the  complaints,  or  compel  the. 
corporation  to  correct  the  evil  complained  of. 

Section  4.  Corporations  of  the  character  provided 
for  herein  shall  be  entitled  to  have  a  capital  stock  not 
exceeding  five  million  dollars. 


ACT  t7th  JUNE,  1887,  P.  L.,  411. 

A  Further  Supplement  to  an  Act,  entitled  "An  Act  to 
provide  for  the  Incorporation  and  Regulation  of 
certain  Corporations,"  approved  April  twenty-ninth, 
one  thousand  eight  hundred  and  seventy- four,  pro- 


1.       Repeals  by  implication  exclusive  rights  of  water  companies. 
Luzerne  Water  Co.,  vs.  Toby  Creek  Water  Co.,  148,  Pa.,  568. 
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viding  for  the  further  Regulation  of  such  Corpora- 
tions. 

Section  i.  Be  it  enacted,  etc.,  That  whenever  the 
stockholders  of  any  corporation  incorporated  under  the 
act  of  April  twenty-ninth,  one  thousand  eight  hundred 
and  seventy-four,  or  any  other  law  of  this  Common- 
wealth, shall,  4t  a  meeting  called  for  the  purpose,  de- 
cide, by  a  majority  vote  of  those  present  either  in  per- 
son or  by  proxy,  to  elect  a  portion  of  their  directors 
for  a  term  or  terms  longer  than  one  year,  it  may  and 
shall  be  lawful  for  such  corporation,  at  the  next  en- 
suing election,  to  divide  the  directors  or  managers, 
which  are  to  be  chosen,  into  two,  three,  or  four  classes, 
and  to  elect  the  first  class  to  serve  for  the  term  of  one 
year,  and  the  second,  third,  or  fourth  to  serve  for  two, 
three,  or  four  years,  respectively,  and  at  all  ensuing 
elections  of  said  corporations,  the  stockholders  shall 
only  elect  the  number  of  directors  necessary  to  take  the 
place  of  those  whose  term  of  office  shall  then  expire, 
and  such  directors  shall  be  elected  for  the  longest  term 
for  which  any  class  may  have  been  elected  as  herein- 
before provided. 


ACT  7th  MAY,  1889,  P-  L.,  102. 

An  Act  defining  evidence  of  Stock  Ownership  in  Cor- 
porations and  for  determining  the  Right  to  vote 
thereon. 

*  Section  i.     Be  it  enacted,  etc,  That  the  certificate 
of  stock  and  transfer  books,  or  either,  of  any  corpora- 

1.        Amended  by  Act  26  May,  1893,  page  98. 
See  Act  24  June,  1895,  page  105. 
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tion  within  this  Commonwealth,  shall  be  prima  facie 
evidence  of  the  right  to  vote  thereon,  by  the  person 
named  therein  as  the  owner,  either  personally  or  by 
proxy.  If,  however,  objection  is  taken  at  the  time  the 
ballot  is  tendered,  by  an  actual  stockholder,  setting 
out  in  writing  under  oath  that  the  stock  is  nut  owned 
absolutely  and  bona  fide  by  the  person  in  whose  name 
it  stands  in  the  certificate,  or  on  the  transfer  books,  and 
who  in  person  or  by  proxy  is  in  fact  offering  to  vote 
thereon,  it  shall  be  the  duty  of  the  judges  of  election 
to  inquire  and  determine,  summarily,  whether  the  name 
given  in  the  certificate  or  standing  on  the  transfer 
books  is  that  of  the  absolute  and  bona  fide  owner  there- 
of, or  of  a  holder  of  the  same  as  executor,  administra- 
tor, guardian,  or  as  trustee  created  by  last  will  and 
testament,  or  by  decree  of  court.  If  not,  then  the  vote 
or  votes  so  tendered  shall  be  rejected. 

Section  2.  In  cases  where  by  the  terms  of  the 
preceding  section,  the  person  in  whose  name  the  stock 
stands  in  the  certificate  or  on  the  transfer  books  is  net 
permitted  to  vote,  the  beneficial  owner  thereof,  includ- 
ing a  person  who  has  transferred  stock  to  a  trustee  as 
collateral  for  a  loan,  reserving  in  the  conveyance  the 
right  to  vote  upon  the  stock,  shall,  upon  furnishing  evi- 
dence of  ownership  satisfactory  to  the  judges  of  elec- 
tion, be  entitled  to  vote. 


ACT  7th   May,   1889,  P.  L.,   115. 

An  Act  to  provide  for  the  Payment  of  Bonus  upon  the 
Authorized  Increase  of  the  Capital  Stock  of  cer- 
tain Corporations. 

Section  i.     Be  it  enacted,  etc..  That  from  and  af- 
ter the  passage  of  this  act,  any  corporation  heretofore 
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or  hereafter  incorporated  by  or  under  any  general  or 
special  law  of  this  Commonwealth,  except  railroad,  canal, 
turnpike,  bridge,  and  cemetery  companies,  building 
and  loan  associations,  agricultural  societies,  and  com- 
panies or  associations  incorporated  for  literary,  charit- 
able, or  religious  purposes,  upon  increasing  their  capi- 
tal stock,  in  pursuance  of  any  general  or  sp:.cial  lav^ 
shall  pay  to  the  state  treasurer,  for  the  use  of  rhe  Com- 
monwealth, a  bonus  of  one-quarter  of  one  per  centun* 
upon  the  amount  of  the  authorized  increase,  in  two 
equal  annual  installments;  the  first  shall  be  due  and 
payable  upon  the  date  of  the  authority  to  increase  rs 
aforesaid,  and  the  second  within  one  year  thereafter. 

•    All  laws  or  parts  of  laws  inconsistent  herewith  are 
hereby  repealed. 


ACT  9th  MAY,  1889,  R  L.,  180. 

An  Act  supplementary  to  an  Act  approved  April  twen- 
ty-ninth, one  thousand  eight  hundred  and  seventy- 
four,  entitled  "An  Act  to  provide  for  the  Incor- 
poration and  Regulation  of  certain  Corporations," 
amending  the  Eleventh  Section  thereof,  as  far  as 
the  same  applies  to  Companies  incorporated  to  Sup- 
ply the  Public  with  Water,  giving  and  granting  Au- 
thority to  the  said  Companies,  incorporated  for  the 
Supply  of  Water  to  the  Public,  to  issue  Cap'tal 
Stock  to  an  amount  not  exceeding  Two  Million  Dol- 
lars. 

Section  i.  Be  it  enacted,  etc.,  That  section  eleven 
of  the  act,  entitled  "An  act  to  provide  for  the  incor- 
poration and  regulation  of  certain  corporations,"  ap- 
proved April  twenty-ninth,  one  thousand  eight  hundred 
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and  seventy-four,  which  reads  as  follows:  "The  capital 
stock  of  every  such  corporation  that  has  or  requires  a 
capital  stock,  shall  consist  of  not  more  than  one  million 
dollars,  and  shall  be  divided  into  shares  of  not  more 
than  one  hundred  dollars  each;  and  al)  subscriptions 
to  the  capital  stock  shall  be  paid  in  such  installments 
and  at  such  times  as  the  directors  may  require,  and  if 
default  be  made  in  any  payment  the  person  or  per- 
sons in  default  shall  be  liable  to  pay,  in  addition  to  the 
amount  so  called  for  and  unpaid,  at  the  rate  of  one-half 
of  one  per  centum  per  month  for  the  delay  of  such  pay- 
ment, and  the  directors  may  cause  suit  to  be  brouj^ht 
sons  in  default  shall  be  liable  to  pay,  in  addition  to  the 
penalty  of  one-half  of  one  per  centum  per  month,  as 
aforesaid,  or  the  directors  mav  cause  the  stock  to  be 
sold  in  the  manner  provided  in  clause  two  of  section 
thirty-nine  of  this  act ;  and  no  stockholder  shall  be  en- 
titled to  vote  at  any  election,  or  at  any  meeting  of  the 
stockholders,  on  whose  share  or  shares  any  ins*.allm>enis 
or  arrearages  may  have  been  due  and  unpaid'  for  the 
period  of  thirty  days  immediately  preceding  such  elec- 
tion or  meeting.  The  shares  of  the  capital  stock  of 
every  such  company  may  be  transferred  on  the  books 
of  the  company,  in  person  or  by  attorney,  subject  to 
such  regulations  as  the  by-laws  may  prescribe:  but  the 
provisions  of  this  section  shall  not  apply  to  corpora- 
tions in  which  by  this  act  different  and  other  rules 
and  provisions  are  enacted  for  their  regulations  and 
government,"  be  and  the  same  is  amended  .^^o  as  to 
read  as  follows:  The  capital  stock  of  every  such  cor- 
poration that  has  or  requires  capital  stock,  shall  con- 
sist of  not  more  than  one  million  dollars,  except  com- 
panies incorporated  for  the  purpose  of  supplying  the 
public  with  water,  whose  capital  stock  shall  not  exceed 
two  million  dollars,  and  shall  be  divided  into  shares  of 
not  more  than  one  hundred  dollars  each ;  and  all  sub- 
scriptions to  the  capital  stock  shall  be  paid  in  such  in- 
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stallments  and  at  such  times  as  the  directors  may  re- 
quire, and  if  default  be  made  in  any  payment  the  per- 
son or  persons  in  default  shall  be  liable  to  pay,  in  ad- 
dition  to  the  amount  so  called  for  and  unpaid,  at  the 
rate  of  one-half  of  one  per  centum  per  month  for  the 
delay  of  such  payment,  and  the  directors  may  cause 
suit  to  be  brought  for  the  recovery  of  the  amount  due, 
together  with  a  penalty  of  one-half  of  one  per  centum 
per  month,  as  aforesaid,  or  the  directors  may  cause  the 
stock  to  be  sold  in  the  manner  provided  in  clause  two 
of  section  thirty-nine  of  this  act;  and  no  stockholder 
shall  be  entitled  to  vote  at  any  election,  or  at  any  meet- 
ing of  the  stockholders,  on  whose  share  or  shares  any 
installments  or  arrearages  may  have  been  due  and  un- 
paid for  the  period  of  thirty  days  imimediately  preceding 
such  election  or  meeting.  The  shares  of  the  capital 
stock  of  every  such  company  may  be  transferred  on 
the  books  of  the  company,  in  person  or  by  attorney, 
subject  to  such  regulations  as  the  by-laws  may  pre- 
scribe ;*but  the  provisions  of  this  section  shall  not  apply 
to  corporations  in  which  by  this  act  different  and  other 
rules  and  provisions  are  enacted  for  their  regulation  and 
government. 


ACT  i6th  MAY,  1889,  P.  L.,  226. 

A  Further  Supplement  to  an  Act,  entitled  "An  Act  to 
provide  for  the  Incorporation  and  Regulation  of 
certain  Corporations,"  approved  the  twenty-ninth 
day  of  April,  one  thousand  eight  hundred  and  sev- 
enty-four, amending  the  Second  and  Thirty-fourth 
Sections  thereof,  providing  for  the  Incorporation  of 
additional  Corporations,  extending  the  Provisions 
thereof    and    authorizing    Companies     incorporated 
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for  the  Supply  of  Water  to  the  Public,  or  for  the 
Supply  of  Water  and  Water  Power  for  Commercial 
and  Manufacturing  Purposes,  to  Condemn  Property 
and  Rights  for  the  purpose  of  Obtaining  and  Supply- 
ing Water  or  Water  Power. 

Section  i.  .  Be  it  enacted,  etc,  That  the  ninth  para- 
graph of  the  second  class,  title  corporations  for  profit, 
of  the  second  section  of  the  act,  entitled  "An  act  to  pro- 
vide for  the  incorporation  and  regulation  of  certain  cor- 
porations," approved  April  twenty-ninth,  one  thousand 
eight  hundred  and  seventy-four,  which  reads  as  fol- 
lows : — 

"IX.  The  supply  of  water  to  the  public,"  be  amend- 
ed so  as  to  read  as  follows: — 

IX.  The  supply  of  water  to  the  public,  or  the  sup- 
ply, storage,  or  transportataion  of  water  and  water  pow- 
er for  commercial  and  manufacturing  purposes. 

Section  2.  That  clause  two,  of  section  thirty-four, 
of  said  act  of  April  twenty-ninth,  one  thousand  eight 
hundred  and  seventy-four,  which  reads  as  follows: — 

"Where  such  company  shall  be  incorporated  for  the 
supply  of  water,  they  shall  have  power  to  provide,  erect, 
and  maintain  all  works  and  machinery  necessary  or  pro- 
per for  raising  and  introducing  into  the  town,  borough, 
city,  or  district  where  they  may  be  located,  a  sufficient 
supply  of  pure  water,  and  for  that  purpose  may  pro- 
vide, erect,  and  maintain  all  proper  buildings,  cisterns, 
reservoirs,  pipes,  and  conduits,  for  the  reception  and 
conveyance  of  water;  and  they  are  authorized  and  em- 
powered by  themselves,  their  agents,  engineers,  and 
workmen,  and  with  their  tools,  carts,  wagons,  beasts  of 
draught  or  burden,  to  enter  upon  such  lands  and  en- 
closures, streets,  lanes  and  alleys,  roads,  highways,  and 
bridges,  as  may  be  necessary  to  occupy,  or  obtain  ma- 
terials for  construction  of  said  works,  and  to  occupy, 
ditch,  and  lay  pipes  through  the  same,  and  the  same 
from  time  to  time  to    repair,     subject  to  such  regula- 
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tions  in  regard  to  streets,  roads,  lanes,  and  other  high- 
ways, as  is  provided  in  the  foregoing  section  for  gas 
companies ;  and  if  any  injury  be  done  to  private  property, 
the  said  company  shall  make  compensation  therefor  in 
the  manner  provided  in  the  forty-first  section  of  this 
act,"  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows: — 

Where  such  comipanies  shall  be  incorporated  for  the 
supply  of  water  to  the  public,  or  for  storing  and  transpor- 
tation or  supply  of  water  and  water  power  for  commer- 
cial and  manufacturing  purposes,  they  shall  have  power 
to  provide,  erect,  and  maintain  all  works  and  machinery 
necessary  or  proper  for  raising  and  introducing  into  the 
town,  borough,  city,  or  district  where  they  may  be  lo- 
cated a  sufficient  supply  of  pure  water,  or  water  and  wa- 
ter power  as  aforesaid,  and  for  that  purpose  may  pro- 
vide, erect,  and  maintain  all  proper  buildings,  cisterns, 
reservoirs,  pipes,  and  conduits,  for  the  reception  and  con- 
veyance of  water,  or  water  power,  and  it  shall  have 
power  to  appropriate  so  much  of  the  water  from-  the  riv- 
ers, creeks,  canal  water-rights  and  easements,  ^  within  or 
without  the  limits  of  the  city,  borough,  or  place  in  which 
said  company  may  by  its  charter  be  located,  as  may  be 
necessary  for  its  purposes,  and  all  damage  done  thereby 
shall  be  ascertained,  recovered,  and  paid  as  provided  for 
in  the  forty-first  section  of  the  act  to  which  this  is  a 
supplement ;  and  it  is  further  authorized  and  empowered 
by  itself,  its  agents,  engineers  and  workmen,  and  with 
its  and  their  tools,  carts,  wagons,  beasts  of  draught  or 
burden,  to  enter  upon  such  lands  and  enclosures,  streets, 
lanes,  alleys,  roads  and  highways,  and  bridges,  as  may 
be  necessary  to  occupy  or  to  obtain  materials  for  the 
construction  of  said  works,  and  to  occupy,  ditch,  and 
lay  pipes  through  the  same,  and  the  same  from  time  to 


1.      By  Act  18  April  1905  companies  thereafter  chartered  do 
not  have  this  right,    page  144. 
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time  to  repair,  subject  to  such  regulations  in  regard  to 
streets,  roads,  lanes,  and  other  highways  and  impairing 
the  free  use  thereof  as  little  as  possible,  and  subject  to 
such  regulations  as  the  councils  of  said  borough,  town, 
city,  or  district  may  adopt  in  regard  to  grades  or  for 
the  protection  and  convenience  of  public  travel  over  the 
same,  and  if  any  injury  be  done  to  private  property  the 
■said  company  shall  make  compensation  therefor  in  the 
manner  provided  for  in  the  forty-first  section  of  this 
act;  Provided,  That  this  act  shall  not  apply  to  private 
spring  or  private  water  supplies. 


ACT  i6th  MAY,  1889,  P-  L.,  241. 

An  Act  to  amend  an  Act  which  became  a  Law  on  April 
seventeenth,  one  thousand  eight  hundred  and  sev- 
enty-six, entitled  "A  Supplement  to  an  Act  approv- 
ed April  twenty-ninth,  one  thousand  eight  hun- 
dred and  seventy-four,  entitled  'An  Act  to  provide 
for  the  Incorporation  and  Regulation  of  certain 
Corporations,'  providing  for  the  further  Regulation 
of  such  Corporations  and  for  the  Incorporation  and 
Regulation  of  certain  additional  Corporations," 
amending  Sections  Two  and  Eleven  of  said  Act. 
Section  2.     That  section  eleventh  of  the  said  act, 

which  reads  as  follows,  namely: — 

"Section  11.  If  any  company  incorporated  under 
this  act,  or  the  act  to  which  this  is  a  supplement,  shall 
not  proceed  to  carry  on  its  work,  and  construct  its  ne- 
cessary buildings,  structures,  or  improvements  within 
the  space  of  two  years  from  date  of  its  letters  patent, 
and  shall  not  within  the  space  of  five  years  thereafter 
complete  the  same,  the  rights  and  privileges  thereby 
granted  to  said  corporation  shall  revert  to  the  Common- 
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wealth,"  shall  be  and  is  hereby  amended  to  read  as  fol- 
lows : — 

Section  ii.  If  any  company  incorporated  under 
this  act,  or  any  of  its  supplements,  shall  not  proceed  in 
good  faith  to  carry  on  its  work  and  construct  or  acquire 
its  necessary  buildings,  structures,  property,  or  improve- 
ments within  the  space  of  two  years  from  the  date  of 
its  letters  patent,  and  shall  not  within  the  space  of  five 
years  thereafter  complete  the  same,  the  rights  and  privi- 
leges thereby  granted  to  said  corporation  shall  revert 
to  the  Commonwealth :  Provided  however,  That  it  shall 
be  lawful  for  any  such  corporation  who  shall  have  pro- 
ceeded in  good  faith  as  aforesaid,  at  any  time  before  the 
expiration  of  the  said  period  of  five  years,  or  of  any  ex- 
tension thereof,  to  apply  to  the  court  of  common  pleas 
in  and  for  the  county  in  which  said  corporation  shall 
have  its  principal  office  for  an  extension  of  such  time 
as  herein  provided.  Such  application  shall  be  made  upon 
a  petition,  under  the  common  seal  of  such  corporation 
and  verified  by  its  president  or  other  presiding  officer, 
setting  out  the  grounds  of  the  application,  and  that  the 
same  is  made  pursuant  to  a  resolution  of  the  board  of 
directors  of  said  company  at  a  meeting  called  for  that 
purpose,  a  duly  certified  copy  of  which  resolution  shall 
be  annexed  to  said  petition.  Thereupon  it'chall  be  the 
duty  of  such  court  to  set  down  said  petition  for  hear- 
ing before  it  upon  some  day  to  be  fixed  by  said  court, 
and  to  direct  that  notice  of  such  petition  shall  be  given 
by  publication  or  otherwise  as  the  court  shall  direct. 
Upon  the  day  so  fixed,  or  upon  such  subsequent  day  or 
days  as  the  matter  may  be  adjourned  to,  said  court  shall 
proceed  to  a  hearing  of  said  petition,  and  it  being  made 
to  appear  to  said  court  that  the  order  of  notice  herein 
provided  for  has  been  complied  with,  said  court  may, 
by  order,  adjudge  and  direct  that  the  time  of  such  cor- 
poration to  complete  its  necessary  buildings,  structures, 
property,  or  improvements  shall  be    extended    for    a 
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period  not  exceeding  five  years  beyond  the  time  fixed  by 
law  for  the  completion  thereof,  and  thereupon  upon  fil- 
ing a  duly  certified  copy  of  such  order  in  the  office  of 
the  secretary  of  the  Commonwealth,  the  time  of  such 
corporation  to  complete  its  necessary  buildings,  struc- 
tures, property,  or  improvements  shall  be  extended  as 
provided  in  such  order:  Provided  further,  That  when 
said  buildings,  structures,  property  or  improvements  are 
wholly  within  one  county,  said  application  shall  be  made 
to  the  court  of  common  pleas  in  and  for  said  county. 


ACT  2ist  MAY,  1889,  P.  L.,  257. 

A  Supplement  to  an  Act  approved  April  twenty-ninth, 
one  thousand  eight  hundred  and  seventy-four,  en- 
titled **An  Act  to  provide  for  the  Incorporation  and 
Regulation  of  certain  Corporations,"  amending  the 
Thirteenth  Section  thereof. 

Section  i.  Be  it  enacted,  etc.,  That  section  thirteen 
of  the  act,  entitled  "An  act  to  provide  for  the  incorpora- 
tion and  regulation  of  certain  corporations,"  approved 
April  twenty-ninth,  one  thousand  eight  hundred  and 
seventy-four,  which  reads : — 

"It  shall  be  lawful  for  all  corporations  to  borrow 
money  or  to  secure  any  indebtedness  created  by  them, 
by  issuing  bonds,  with  or  without  coupons  attached 
thereto,  and  to  secure  the  same  by  a  mortgage  or  mort- 
gages to  be  given  and  executed  to  a  trustee  or  trustees, 
for  the  use  of  the  bondholders,  upon  their  real  estate 
and  machinery,  or  on  their  real  estate  alone,  to  an 
amount  not  exceeding  one-half  of  the  capital  stock  of 
the  corporation  paid  in,  and  at  a  rate  of  interest  not  ex- 
ceeding six  per  centum :  but  this  section  shall  not  be 
construed  to  prevent  mortgages  for  a  greater  amount 
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and  at  a  high  rate  of  interest,  where  the  power  to  make 
the  same  is  expressly  given  by  the  terms  of  this  statute 
to  certain  classes  of  corporations,  or  is  contained  in  the 
charter  of  any  private  corporations  accepting  this  act, 
or  in  the  statutes  under  which  certain  other  classes  there- 
of  are  by  the  provisions  of  this  statute  to  be  controlled, 
governed  and  managed,"  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : — 

It  shall  be  lawful  for  all  corporations  to  borrow 
money  or  to  secure  any  indebtedness  created  by  them, 
by  issuing  bonds,  with  or  without  coupons  attached 
thereto,  and  to  secure  the  same  by  a  mortgage  or  mort- 
gages to  be  given  and  executed  to  a  trustee  or  trustees, 
for  the  use  of  the  bondholders,  upon  their  real  estate 
and  machinery,  or  on  their  real  estate  alone,  to  an 
amount  not  exceeding  one-half  of  the  capital  stock  of 
the  corporation  paid  in,  and  at  a  rate  of  interest  not  ex- 
ceeding six  per  centum :  Provided,  That  it  shall  be  law- 
ful for  such  corporations  as  belong  to  the  classes  named 
in  clauses  four,  five,  six,  seven,  nine,*  and  eleven  of  cor- 
porations for  profit,  of  the  second  class,  as  set  forth  in 
section  two  of  the  act  of  which  this  is  a  supplement,  and 
also  for  such  corporations  as  belong  to  the  class  named 
in  clause  twenty-four,  section  two,  of  the  act  of  Assem- 
bly approved  April  seventeenth,  one  thousand  eight 
hundred  and  seventy-six,  so  to  borrow  money  and  so 
to  secure  the  payment  of  the  same,  by  a  mortgage  or 
mortgages  on  its  property  and  franchises,  to  an  amount 
not  exceeding  double  the  amount  of  the  capital  stock 
of  the  corporation  actually  paid  in,  and  at  a  rate  of 
interest  not  exceeding  six  per  centum,  and  this  section 
shall  not  be  construed  to  prevent  mortgages  for  a  great- 
er amount  and  at  a  higher  rate  of  interest,  where  the 
power  to  make  the  same  is  expressly  given  by  the  terms 

1.  IX.  The  Supply  of  Water  to  the  public,  or  the  Supply, 
Storage,  or  transportation  of  Water  and  Water  power  for 
commercial  and  manufaturing  purposes. 
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of  this  statute  to  certain  classes  of  corporations  or  is 
contained  in  the  charter  of  any  private  corporations  ac- 
cepting this  act,  or  in  the  statutes  under  which  certain 
other  classes  thereof  are  by  the  provisions  of  this  statute 
to  be  controlled,  governed  and  managed. 


ACT  15  APRIL,  1891,  P.  L.,  18. 

An  Act  providing  that  certificates  of  association  or 
articles  of  incorporation  may  be  acknowledged  and 
sworn  to  before  a  notary  public. 

Section  i.  Be  it  enacted,  etc.  That  from  and  after 
the  passage  hereof,  all  certificates  of  association  or  ar- 
ticles of  incorporation  may  be  acknowledged  and  sworn 
to  before  a  notary  public  of  the  Commonwealth  of  Penn- 
sylvania, in  the  same  manner,  and  with  like  force  and 
effect,  as  though  acknowledged  and  sworn  to  before  the 
recorder  of  deeds  of  the  proper  county. 


ACT  8  JUNE,  1891,  P.  L.,  223. 

An  act  to  authorize  corporations  to  increase  their  capi- 
tal stock  for  corporate  purposes. 

Section  i.  Be  it  enacted,  etc..  That  any  corpora- 
tion created  by  special  or  general  law  shall,  notwith- 
standing any  limitation  upon  the  amount  of  its  capital 
stock  by  such  special  or  general  law,  have  authority, 
with  the  consent  of  the  persons  holding  the  larger 
amount  in  value  of  its  stock,  t9  increase  its  capital  stock 
to  accomplish  and  enlarge  the  objects  and  purposes  of 
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its  incorporation  to  the  amount  of  ten  million?  of  dol- 
lars in  the  aggregate;*  said  increase  to  be  made  at  once, 
or  from  time  to  time,  as  its  stockholders  aforesaid  shall 
determine. 


ACT  14  MAY,  1891,  P.  L.,  61. 

To  amend  the  fifth  section  of  an  act,  entitled  "An 
act  to  provide  for  the  incorporation  and  regulation 
of  certain  corporations,"  approved  April  twenty- 
ninth,  one  thousand  eight  hundred  and  seventy- 
four,  defining  the  officers  of  corporations  and  al- 
lowing certain  officers  receiving  salaries  to  be  di- 
rectors and  receive  compensations. 

Section  i.  Be  it  enacted,  etc.  That  section  five  of 
"An  act  to  provide  for  the  incorporation  and  regula- 
tion of  certain  corporations,"  approved  April  twenty- 
ninth,  one  thousand  eight  hundred  and  sev^inty-four, 
which  reads  as  follows:  ******  be  and  the  same 
is  hereby  amended  so  as  to  be  and  read  as  follows : 

By-Laws. 

Section  5.  The  by-laws  of  every  corporation  creat- 
ed under  the  provisions  of  this  statute,  or  accepting  the 
same,  shall  be  deemed  and  taken  to  be  its  law,  subordi- 
nate to  this  statute,  the  charter  of  the  same,  the  Con- 
stitution and  laws  of  this  Commonwealth  and  the  Con 
stitution  of  the  United  States.  They  shall  be  made  by 
the  stockholders  or  members  of  the  corporation  at   a 


1.    By  Act  June,  1893,  authorized  to  increase  to  $30,000,000. 
Page  104.    By  Act  9  February,   1901,   authorized  to  increase  to 
amount  deemed  necessary.    Page  113.    See  Act  22  April,  1905. 
Page  143. 


PENNA  CORPORATION  LAWS  96 

general  meeting  called  for  that  purpose,  unless  the 
charter  prescribes  another  body  or  a  different  mode. 
They  shall  prescribe  the  time  and  place  of  meeting  of 
the  corporation,  the  powers  and  duties  of  its  officials, 
and  such  other  matters  as  may  be  pertinent  a.nd  neces- 
sary for  the  business  to  be  transacted,  and  may  con- 
tain penalties  for  the  breach  thereof,  not  exceeding 
twenty  dollars. 

Officers  and  Their  Duties. 

The  business  of  every  corporation  created  hereun- 
der or  accepting  the  same,  shall  be  managed  and  con- 
ducted by  a  president,  a  board  of  directors  or  trustees, 
a  secretary  or  clerk,  a  treasurer,  and  such  other  officers, 
agents  and  factors  as  the  corporation  authorizes  for 
that  purpose  and  nothing  in  any  law  contained  shall 
prevent  or  be  construed  to  prohibit  the  vice  president, 
treasurer,  solicitor,  or  other  officer  of  any  corporation? 
organized  or  existing  under  this  act,  from  being  a  di- 
rector of  such  company  and  receiving  at  the  same  time 
such  connpensation  for  his  services  as  such  officer  a^ 
the  board  of  directors  of  such  company  may  din!ct.  The 
directors  or  trustees  shall  be  chosen  annually  by  the 
stockholders  or  members,  at  the  time  fixed  by  the  by- 
laws, and  shall  hold  their  office  until  others  are  chosen 
and  qualified  in  their  stead;  the  manner  of  such  choice, 
and  of  the  choice  or  appointment  of  all  other  agents 
and  officers  of  the  company  shall  be  prescribed  by  the 
by-laws.  The  number  of  directors  or  trustees  shall  not 
be  less  than  three;  one  of  them  shall  be  chosen  presi- 
dent by  the  directors,  or  by  the  members  of  the  cor- 
poration, as  the  by-laws  shall  direct.  The  members  of 
said  corporation  may,  at  a  meeting  to  Be  called  for 
that  purpose,  determine,  fix  or  change  the  number  of 
directors  or  trustees  that  shall  thereafter  crovern  its 
affairs,  and  a  majority  of  the  whole  number  of  such 
directors  cr  trustees  shall  be  necessary  to  constitute  a 


96  PENNA  CORPORATION  LAWS 

quorum.  The  secretary  or  clerk  shall  be  sworn  and 
shall  record  all  the  votes  of  the  corporation  and  the 
minutes  of  its  transactions  in  a  book  to  be  kept  for 
that  purpose.  The  treasurer  shall  give  bond  in  such 
sum,  and  with  such  sureties  as  shall  be  required  by  the 
by-laws  for  the  faithful  discharge  of  his  duties,  and  he 
shall  keep  the  moneys  of  the  corporation  in  a  separate 
book  account  to  his  credit  as  treasurer,  and  if  he  shall 
neglect  or  refuse  so  to  do  he  shall  be  liable  to  a  penalty 
of  fifty  dollars  for  every  day  he  shall  fail  to  do  so,  to 
be  recovered  at  the  suit  of  any  informer  in  an  action  of 
debt. 


ACT  26  MAY,  1891,  P.  L.,  122. 

To  prevent  the  pollution  of  springs,  water  wells  and 
streams   by   water   escaping   from    abandoned   oil 
wells  and  gas  wells. 

Section  i.  Be  it  enacted,  etc.  That  upon  the 
abandonment  or  ceasing  to  operate  or  use  any  well 
which  shall  have  been  drilled  for  oil  or  gas,  it  shall  be 
the  duty  of  the  person  or  persons  interested  in  «uch 
well,  to  plug  the  same  so  as  to  completely  shut  off  and 
prevent  the  escape  of  all  water  therefrom  which  may 
be  impregnated  with  salt  or  other  substances  which 
will  render  such  water  unfit  for  use  for  domestic,  steam 
making  or  manufacturing  purposes,  and  in  such  manner 
as  to  prevent  water  from  any  such  well  injuring  or 
polluting  any  spring,  water  well  or  stream  which  is  or 
may  be  used  for  the  purposes  aforesaid. 

Section  2.    ********** 
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ACT  8  JUNE,  1891,  R  L.,  216. 

To  prevent  the  pollution  of  the  waters  of  streams  sup- 
plying cities  of  this  Commonwealth. 

Section  i.  Be  it  enacted,  etc.  That  it  shall  be  un- 
lawful to  hereafter  establish  any  cemetery  upon  lands  lo- 
cated within  one  mile  from  any  city  of  the  first  class 
of  this  Commonwealth,  the  drainage  from  which  emp- 
ties or  passes  into  any  stream  from  which  any  port?on 
of  the  water  supply  for  such  city  is  obtained. 


ACT  26th  APRIL,  1893,  P.  L.,  26. 

An  Act  providing  for  the  appointment  of  a  receiver  in 
cases  where  corporations  have  been  dissolved  by 
judgment  of  ouster  upon  proceedings  of  quo  war- 
ranto. 

Section  i.  Be  it  enacted,  etc.  That  whenever  any 
corporation  incorporated  under  the  laws  of  this  Com- 
monwealth shall  be  dissolved  by  judgment  of  ouster 
upon  proceedings  by  quo  warranto  in  any  court  of  com- 
petent jurisdiction,  the  said  court,  or  in  vacation  any 
one  of  the  law  judges  thereof,  shall  have  power  to  ap- 
point a  receiver,  who  shall  have  all  the  powers  of  a  re- 
ceiver appointed  by  a  court  of  chancery,  to  take  pos- 
session of  all  the  estate,  both  real  and  personal  thereof, 
and  make  distribution  of  the  assets  among  the  persons 
entitled  to  receive  the  same  according  to  law.  The 
powers  of  such  receiver  may  continue  as  long  as  the 
court  deems  necessary  for  said  purposes  and  he  shall 
be  held  to  supersede  an  assignee  of  the  corporation  in 
possession. 

Section  2.    The  provisions  of  this  act  shall  also  ap- 
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ply  to  any  corporation  that  has  been  heretofore  dissolved 
by  judgment  of  ouster  upon  proceedings  of  quo  war- 
ranto in  any  court  of  competent  jurisdiction,  the  af- 
fairs of  which  have  not  been  settled  and  adjusted. 


ACT  26th  MAY,  1893,  P.  L.,  141.' 

An  Act  amending  an  act,  entitled  "An  act  defining  evi- 
dence of  stock  ownership  in  corporations,  and  for 
determining  the  right  to  vote  thereon,"  approved 
May  seventh,  one  thousand  eight  hundred  and  eigh- 
ty-nine, further  defining  evidence  of  stock  owner- 
ship and  the  right  to  vote  thereon. 

Section  i.  Be  it  enacted,  etc.,  That  sections  first 
and  second  of  an  act,  entitled  "An  act  defining  evidence 
of  stock  ownership  in  corporations,  and  for  determin- 
ing the  right  to  vote  thereon/*  approved  the  seventh  day 
of  May,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-nine,  which  reads  as  follows:  ******  ^e  and 
the  same  are  hereby  amended  so  as  to  read  as  follows : 

Section  i.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Pennsyl- 
vania in  General  Assembly  met,  and  it  is  hereby  enacted 
by  the  authority  of  the  same.  That  the  certificate  of 
stock  and  transfer  books,  or  either,  of  any  corporation 
of  this  Commonwealth,  shall  be  prima  facie  evidence  of 
the  right  of  the  person  named  therein  to  vote  thereon 
as  the  owner,  either  personally  or  by  due  proxy.  If,  how- 
ever, objection  is  taken  by  an  actual  stockholder  at  the 
time  the  ballot  is  tendered,  accompanied  by  a  written 
'statement  under  oath  that  the  person  in  whose  name 
such  stock  stands  on  such  certificate,  or  transfer  books, 
and  who  is  offering  to  vote  thereon  either  in  person  or 
by  proxy,  is  not  the  owner  thereof,  either  in  his  own 
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right  or  as  active  trustee  with  the  character  of  his 
trusteeship  disclosed  on  the  face  of  said  certificate,  or 
transfer  books,  in  connection  with  his  name,  it  shall 
be  the  duty  of  the  judges  of  election  to  inquire  and  de- 
termine summarily  whether  the  facts  are  as  represented 
in  such  statement,  and  if  so,  the  vote  or  votes  so  ten- 
dered shall  be  rejected:  Provided  however,  That  noth- 
ing in  this  section  shall  be  held  to  prohibit  executors, 
administrators,  guardians  or  trustees  created  by  last 
will  and  testament,  or  by  decree  of  court,  from  voting 
on  stock  standing  in  the  name  of  a  decedent,  minor  or 
other  beneficiary. 

•Section  2.  That  in  cases  where,  under  the  terms 
of  the  preceding  section,  the  person  named  in  the  cer- 
tificate, or  transfer  books,  is  not  permitted  to  vote,  the 
beneficial  owner  of  such  stock  shall  have  the  right  to 
vote  thereon  upon  furnishing  to  the  judges  of  election 
satisfactory  evidence  of  ownership. 

Section  3.  That  as  between  the  pledgor  and  the 
pledgee  of  capital  stock  pledged  to  secure  a  specific 
loan  with  a  fixed  period  or  periods  of  maturity,  the 
right  to  vote  shall  be  determined  as  follows:  First,  By 
the  written  agreement  of  the  pledgor  and  pledgee. 
Second,  In  all  other  instances  the  pledgor  shall  be  held 
to  be  the  owner  and  entitled  to  the  right  to  vote. 


ACT  26th  MAY,  1893,  P.  L.,  158. 

Authorizing  water  companies  to  re-locate  roads  destroy- 
ed, and  to  acquire  land  to  preserve  water  supplies 
from  contamination. 

Section  i.  Be  it  enacted,  etc.,  That  whenever  any 
water  company  incorporated  for  the  purpose  of  sup- 
plying water  to  the  public  shall  have  found,  or  shall 
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find  it  necessary  in  storing  water  to  occupy  and  flow 
with  water  a  portion  of  any  turnpike  or  any  public  road 
in  this  Commonwealth,  the  said  company  shall  cause 
the  same  to  be  reconstructed  forthwith,  at  their  own 
proper  expense,  on  a  favorable  location  to  be  approved 
by  the  court  of  quarter  sessions  of  the  proper  county, 
and  in  as  perfect  a  manner  as  the  original  road,  and  are 
authorized  to  condemn  land  for  that  purpose  whenever 
an  agreement  as  to  price  cannot  be  had  with  the  owners. 

Section  2.  That  any  such  water  company  shall  be 
and  is  hereby  empowered  to  acquire  and  hold  by  pur- 
chase, or  condemnation,  such  lands  along  and  contigu- 
ous to  streams  of  water,  or  reservoirs  from  which  water 
is  taken  for  public  use,  as  may  be  necessary  to  pre- 
serve them  from  contamination :  Provided,  That  no  land 
shall  be  taken  for  the  uses  mentioned  in  this  act  until 
just  compensation  shall  have  been  made  for  property 
taken,  injured  or  destroyed,  which  shall  be  paid  or  se- 
cured before  such  taking,  injury  or  destruction:  And 
provided  further,  That  any  owner  of  land  along  said 
streams  shall  have  the  use  of  the  water  for  farming  and 
domestic  purposes,  with  free  ingress  and  egress  at  all 
times  to  such  streams. 

Section  ^5.  The  damage  incurred  in  changing  the 
location  of  any  turnpike  or  public  road  as  authorized 
by  the  first  section  of  this  act,  and  in  acquiring  lands 
to  preserve  water  supply  from  contamination  as  au- 
thorized by  the  second  section  of  this  act,  shall  be  as- 
certained and  paid  by  such  water  company  in  the  same 
manner  as  is  provided  for  in  regard  to  the  taking  of 
lands,  waters,  materials,  property  and  franchises,  for  the 
public  purposes  of  such  water  company,  and  no  lands, 
property  or  franchises,  shall  be  taken  for  the  uses  men- 
tioned in  this  act  until  just  compensation  shall  have 
been  paid  or  secured  therefor. 


• 
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ACT  8th  JUNE,  1893, -UVli,  351. 

•  •  • 

An  Act  to  provide  for  the  manner  of  rec^vIciiK  the  capi- 
tal stock  of  corporations.  I 


•  •   • 

•  • •.•  • 

*   1  » ' 
•  ••  •   • 


Section  i.  Be  it  enacted,  etc.,  That  the  *  jB^'pit^l 
stock  of  any  corporation  may  be  reduced  from  tinia**a:6*\. 
time  by  the  consent  of  the  persons  or  bodies  corporate*' 
holding  the  larger  amount  in  value  of  the  stock  of  such 
company,  provided  that  such  reduction  shall  not  be 
below  the  amount  of  capital  stock  required  by  law  for 
the  formation  of  such  company. 

Section  2.  That  any  corporation  desirious  of  re- 
ducing its  capital  stock  as  provided  by  this  act  shall, 
by  a  resolution  of  its  board  of  directors,  call  a  meeting 
of  its  stockholders  therefor,  which  meeting  shall  be  held 
in  its  chief  office  or  place  of  business  in  this  Common- 
wealth, and  notice  of  the  time,  place  and  object  of  said 
meeting  shall  be  published  once  a  week  for  sixty  days 
prior  to  such  meeting  in  at  least  one  newspaper  pub- 
lished in  the  county,  city  or  borough  wherein  such  of- 
fice or  place  of  business  is  situate. 

Section  3.  At  the  meeting  called  pursuant  to  the 
second  section  of  this  act,  an  election  of  the  stockholders 
of  such  corporation  shall  be  taken  for  or  against  such 
reduction,  which  shall  be  conducted  by  three  judges, 
stockholders  of  said  corporation,  appointed  by  the 
board  of  directors  to  hold  said  election,  and  if  one  or 
more  of  said  judges  be  absent,  the  judge  or  judges  pres- 
ent shall  appoint  a  judge  or  judges  who  shall  act  in  the 
place  of  the  judge  or  judges  absent,  and  who  shall  res- 
pectively take  and  subscribe  an  oath  or  affirmation  be- 
fore an  officer  authorized  by  law  to  administer  the  same 
well  and  truly  and  according  to  law,  to  conduct  such 
elections  to  the  best  of  their  ability,  and  the  said  judges 

1.    See  Act  22  April,  1905.    Page  142. 
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shall  decide  upon  the  .cjiiainication  of  voters,  and  when 
the  election  is  closed/'count  the  number  of  shares  voted 
for  and  agaiHst  such  reduction,  and  declare  whether 
the  perspuai^  qf  bodies  corporate  holding  the  larger 
amount' ofe.'t'he  stock  of  such  corporation  have  consented 
to.  ^ch- reduction  or  refused  to  consent  thereto,  and 
,^  jBhsLTJ'niake  out  duplicate  returns  of  said  election,  stating 
'the  number  of  shares  of  stock  that  voted  for  such  re- 
duction and  the  number  that  voted  against  such  re- 
duction, and  subscribe  and  deliver  the  same  to  oiie  of 
the  chief  officers  of  said  company. 

Section  4.  Each  ballot  shall  have  endorsed  thereon 
the  number  of  shares  thereby  represented,  but  no  share 
or  shares  transferred  within  sixty  days  shall  entitle  the 
holder  or  holders  thereof  to  vote  at  such  election  or 
meeting,  nor  shall  any  proxy  be  received  or  entitle  the 
holder  to  vote  unless  the  same  shall  bear  date  and  have 
been  executed  within  three  months  next  preceding  such 
election  or  meeting,  and  it  shall  be  the  duty  of  such  cor- 
poration to  furnish  the  judges  at  said  meeting  with  a 
statement  of  the  amount  of  its  capital  stock  with  the 
names  of  persons  or  bodies  corporate  holding  the  same, 
and  number  of  shares  by  each  respectively  held,  which 
statement  shall  be  signed  by  one  of  the  chief  officers  of 
such  corporation  with  an  affidavit  thereto  annexed  that 
the  same  is  true  and  correct  to  the  best  of  his  knowledge 
and  belief. 

Section  5.  That  it  shall  be  the  duty  of  such  cor- 
poration, if  consent  is  given  to  such  reduction,  to  file  in 
the  office  of  the  Secretary  of  the  Commonwealth,  within 
thirty  days  after  such  election  or  meeting,  one  of  the 
copies  of  the  return  of  such  election  provided  for  by 
the  third  section  of  this  act  with  a  copy  of  the  resolution 
and  notice  calling  the  same  thereto  annexed,  and  upon 
the  reduction  of  the  capital  stock  of  such  corporation 
made  pursuant  thereto,  it  shall  be  the  duty  of  the  presi- 
dent  or   treasurer   of   such   corporation,    within   thirty 
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days  thereafter,  to  make  a  return  to  the  Secretary  of  the 
Commonwelath,  under  oath,  of  the  amount  of  such  re- 
duction, and  in  case  of  neglect  or  omission  so  to  do, 
such  corporation  shall  be  subject  to  a  penalty  of  five 
thousand  dollars,  which  penalty  shall  be  collected  on  an 
account  settled  by  the  Auditor  General  and  State  Treas- 
urer as  accounts  for  taxes  due  the  Commonwealth  are 
settled  and  collected,  and  the  Secretary  of  the  Common- 
wealth shall  cause  said  return  to  be  recorded  in  a  book 
kept  for  that  purpose  and  furnish  a  certified  copy  of  the 
same  to  the  Auditor  General. 


ACT  8th  JUNE,  1893,  P.  L.,  355. 

An  Act  to  regulate  the  change  of  location  of  the  princi- 
pal office,  the  place  of  annual  and  other  meetings 
of  stockholders,  and  the  time  of  such  annual  meet- 
ings of  corporations  of  this  Commonwealth. 

Section  i.  Be  it  enacted,  etc.,  That  it  shall  be  law- 
ful for  any  corporation  of  this  State,  now  existing  or 
hereafter  created,  to  change  the  location  of  its  principal 
office,  the  place  of  its  annual  and  other  meetings  of 
stockholders,  or  the  time  for  holding  such  annual  meet- 
ings, or  either,  or  all,  by  resolution  of  its  board  of  di- 
rectors, adopted  by  a  two-thirds  vote  thereof,  approved 
at  any  annual  meeting  or  special  meeting  duly  called  of 
the  stockholders,  by  a  two-thirds  vote  thereof.  Upon 
such  approval  of  the  stockholders,  it  shall  be  the  duty 
of  the  president  of  such  corporation  to  file  in  both  the 
offices  of  the  Secretarv  of  the  Commonwealth  and  the 
Auditor  General  of  this  Commonwealth  a  report,  under 
the  seal  of  the  company,  specifying  the  change  or 
changes  so  made.  Nothing  in  this  act, » however,  shall 
authorize  the  location  of  the  principal  office  or  the  hold- 
ing of  the  annual  or  other  meetings  of  stockholders  out- 
side of  the  limits  of  this  Commonwealth. 
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ACT  loth  JUNE,  1893,  P-  L.,  417. 

An  Act  to  authorize  corporations  to  increase  their  capi- 
tal stock  for  corporate  purposes. 

Section  i.  Be  it  enacted,  etc.,  That  any  corporation 
created  by  special  or  general  law  shall,  notwithstanding 
any  limitation  upon  the  amount  of  its  capital  stock  by 
such  special  or  general  law,  have  authority  with  the 
consent  of  the  persons  holding  the  larger  amount  in 
value  of  its  stock,  to  increase  its  capital  stock  to  accom- 
plish, enlarge  the  objects  and  purposes  of  its  incor- 
poration to  the  amount  of  thirty  million  dollars  in 
the  aggregate;!  such  increase  may  be  made  at  once  or 
from  time  to  time  as  the  stockholders  aforesaid  shall 
determine. 


ACT  2ist  MAY,  1895,  P-  L.,  89. 

An  Act  relating  to  actions  brought  to  ascertain  or  re- 
cover damages  for  appropriation  of  rights  of  way  or 
easements  in  lands  by  corporations  invested  with 
the  right  of  eminent  domain,  and  empowering  and 
authorizing  owners  of  lands  and  corporations,  mu- 
nicipal or  otherwise,  desiring  to  exercise  the  right 
of  eminent  domain  in  such  lands,  to  waive  the  as- 
sessment of  damages  by  viewers,  and  granting  the 
right  to  either  party  to  demand  and  have  the  jury 
engaged  in  trying  such  action  visit  and  view  said 
land  and  premises. 

Section    i.     Be  it  enacted,   etc..   That   in   any  and 

1.    By  Act  9  February,  1901  authorized  to  increase  to  amount 
deemed  necessary.    Page  113.    See  Act  22  April,  1905,  page  143. 
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every  action  brought  to  ascertain  or  recover  damages 
caused  to  any  owner  of  lands  by  reason  of  the  appro- 
priation of  a  right  of  way  or  easement  in  the  lands  of 
such  owner  by  any  municipal  or  other  corporation  in- 
vested with  and  having  the  right  of  eminent  domain  as 
now  authorized  by  the  laws  of  Pennsylvania,  where 
such  owner  of  lands  and  such  municipal  or  other  cor- 
poration cannot  agree  upon  the  amount  of  damage  done 
or  properly  payable  to  said  owner  for  the  appropriation 
of  a  right  of  way  or  easement  in  said  lands,  the  parties 
may,  by  agreement  with  each  other,  waive  the  right 
to  have  such  damages  assessed  as  is  now  required  by 
law,  and  such  owner  may  thereupon  file  his  statement 
and  claim  in  the  court  of  common  pleas  of  the  proper 
county  and  rule  the  defendent  to  plead  thereto  within 
fifteen  days  from  notice  of  such  rule,  duly  served  upon 
said  corporation,  and  the  said  suit  shall  be  proceeded 
with  the  same  as  if  an  award  of  viewers  had  been  filed 
and  an  appeal  had  been  taken  therefrom. 

Section  2.  Either  party  to  such  action  as  is  re- 
ferred to  in  section  one  of  this  act  shall  have  the  right 
during  the  trial  of  such  action,  on  motion  to  the  judge  * 
presiding  at  such  trial,  to  demand  and  have  the  jury 
which  miay  be  selected  to  try  said  cause  visit  and  view 
the  premises  over  or  through  which  the  right  of  way 
or  easement  mentioned  in  section  one  of  this  act  may 
extend,  before  rendering  a  verdict  in  such  case. 


ACT  24th  JUN'E,  1895,  P.  L.,  258. 

An  Act  relating  to  and  regulating  the  issue  and  trans- 
fer of  certificates  of  stock  by  companies  incorporat- 
ed under  the  laws  of  this  Commonwealth. 

Section  i.     Be  it  enacted,  etc.,  That  any  stockholder 
of  any  company  incorporated  under  the  laws  of  this 
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Commonwealth  shall  be  entitled  to  receive  a  certificate 
of  the  number  of  shares  standing  to  his,  her  or  their 
credit  on  the  books  of  the  corporation,  which  certificate 
shall  be  signed  by  the  president  or  vice  president  or 
other  officer  designated  by  the  board  of  directors,  coun- 
tersigned by  the  treasurer  and  sealed  with  the  common 
seal  of  the  corporation,  which  certificate  or  evidence  of 
stock  ownership  shall  be  transferable  on  such  books 
at  the  pleasure  of  the  holder,  in  person  or  by  attorney, 
duly  authorized  as  the  by-laws  may  prescribe,  subject 
however  to  all  payments  due  or  to  become  due  thereon ; 
and  the  assignee  or  party  to  whom*  the  same  shall  have 
been  so  transferred  shall  be  a  member  of  said  corpora- 
tion and  have  and  enjoy  all  the  immunities,  privileges 
and  franchises  and  be  subject  to  all  of  the  liabilities, 
conditions  and  penalties  incident  thereto,  in  the  same 
manner  as  the  original  subscriber  or  holder  would  have 
been.  And  upon  a  sale  of  such  stock  in  satisfaction  of 
any  debt  for  which  it  is  pledged  the  purchaser  shall  have 
the  right  to  compel  a  transfer  of  such  stock  upon  the 
corporation  books  and  the  delivery  of  a  proper  certificate 
therefor. 

Section  2.     That  all  laws  or  parts  of  laws  incon- 
sistent herewith  be  and  the  same  are  hereby  repealed. 


ACT:  i8  JUNE,  1895,  P-  L.,  195. 

Validating  purchases  or  leases  heretofore  made  or  ac- 
quired by  water  companies  of  lands  to  preserve 
their  water  supply  from  contamination. 

Section  i.  Be  it  enacted,  etc.,  That  whenever  any 
water  company  incorporated  for  the  purpose  of  supply- 
ing water  to  the  public  shall  have  heretofore  acquired 
any  lands  in  this   Commonwealth,  by  purchase  or  by 
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lease,  along  or  contiguous  to  streams  of  water  or  reser- 
voirs from  which  water  is  taken  for  public  use,  that  may 
be  necessary  to  preserve  the  water  supply  of  such  watei 
company  from  contamination,  the  said  company  shall 
hold  the  said  lands  to  them,  their  successors  and  assigns 
in  fee  simple,  or  for  the  term  for  which  the  said  lands 
may  have  been  granted  or  leased  to  them,  subject,  how- 
ever, to  any  reservation,  limitation  or  condition  under 
or  upon  which  such  lands  may  have  been  conveyed  or 
leased. 


ACT  24  JUNE,  1895,  P.  L.,  231. 

Declaring  it  to  be  a  misdemeanor  to  trespass  on  certain 
enclosed  land  of  a  water  company,  and  providing 
that  any  watchman  of  a  water  company  or  any  con- 
stable or  policeman  duly  authorized  to  make  arrests 
may  arrest  without  warrant. 

Section  i.  Be  it  enacted,  etc.,  That  any  person 
who  shall  wilfully  enter  upon  the  enclosed  lands  of  any 
company  incorporated  under  the  laws  of  this  Common- 
wealth for  the  purpose  of  supplying  water  to  the  public 
for  drinking  purposes,  on  which  land  is  erected  any 
dam,  reservoir,  pond  or  other  artificial  means  for  storing 
water,  and  pollute  or  attempt  to  pollute  the  water  on 
such  land,  shall  be  deemed  and  the  same  is  hereby  de- 
clared to  be  a  misdemeanor,  and  may  be  prosecuted  and 
convicted  as  such  under  the  laws  of  this  Commonwealth, 
and  on  conviction  thereof  in  the  court  of  quarter  ses- 
sions of  the  proper  county  shall  be  fined  not  exceeding 
fifty  dollars,  and  imprisoned  not  exceeding  sixty  days. 

Section  2.  That  any  duly  constituted  watchman  of 
any  such  water  company,  or  any  constable  or  policeman, 
is   hereby   authorized    and    empowered,    upon    his   own 
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view  of  any  such  trespass,  to  make  arrests  and  bring 
before  any  alderman  or  magistrate  of  the  proper  county 
offenders  found  violating  the  provisions  of  this  act. 


ACT  26  JUNE,  1895,  P.  L.,  369. 

A  Supplement  to  an  Act,  entitled  "An  act  to  provide  for 
the  incorporation  and  regulation  of  certain  cor- 
porations," approved  the  twenty-ninth  day  of  April, 
Anno  Domini  one  thousand  eight  hundred  and  sev- 
enty-four, further  amending  the  twelfth  section 
thereof,  so  as  to  permit  corporations  organized 
thereunder,  either  for  the  purpose  of  carrying  on 
any  manufacturing  business  or  for  the  supply  of 
water,  or  for  the  manufacturing  or  supplying  of 
light,  to  purchase  bonds  or  stock  of  other  corpora- 
tions of  the  same  character,  or  to  guarantee  the 
payment  of  interest  and  principal  of  such  bonds,  or 
either  principal  or  interest,  or  to  lease  and  operate 
corporate  property. 

Section  I.  Be  it  enacted,  etc.,  That  the  twelfth 
section  of  an  act,  entitled  "An  act  to  provide  for  the  in- 
corporation and  regulation  of  certain  corporations,"  ap- 
proved the  twenty-ninth  day  of  April,  Anno  Domini  one 
thousand  eight  hundred  and  seventy-four,  as  the  same 
is  am,ended  by  an  act  approved  the  twenty-fifth  day  of 
May,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-seven,  entitled  "A  supplement  to  an  act,  entit- 
led 'An  act  to  provide  for  the  incorporation  and  regula- 
tion of  certain  corporations,'  approved  the  twenty-ninth 
day  of  April,  Anno  Domini  one  thousand  eight  hun- 
dred and  seventy-four,  amending  the  twelfth  section  of 
said  act  and  thereby  relieving  full  paid  capital  stock 
from  liability  to  further  assessment,"  which  said  sec- 
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tion  as  amended  reads  as  follows :  ♦♦**♦***** 
be  and  the  same  is  hereby  amiended  so  that  the  twelfth 
section  shall  read  as  follows: 

The  stock  of  every  corporation  created  under  the 
provisions  of  this  statute  shall  be  deemed  personal  prop- 
erty; and  no  shares  shall  be  transferable  until  all  pre- 
vious calls  thereon  shall  have  been  fully  paid  in,  or 
shall  have  been  declared  forfeited  for  the  non-payment 
of  calls  thereon.  No  note  or  obligation  given  by  a 
stockholder,  whether  secured  by  pledge  or  otherwise, 
shall  be  considered  as  a  payment  of  any  part  of  the 
capital  stock.  It  shall  and  may  be  lawful  for  any  com- 
pany, organized  under  the  provisions  of  this  act,  either 
for  the  purpose  of  carrying  on  any  manufacturing  busi- 
ness or  for  the  supply  of  water  or  manufacturing  and 
supplying  lights  of  this  Commonwealth  or  elsewhere 
to  subscribe  for,  take,  purchase,  hold  and  dispose  of  the 
bonds  or  stock  in  any  company  of  the  same  character 
incorporated  under  the  provisions  of  this  act  or  its 
supplements,  or  guarantee  the  payment  of  said  bonds 
and  the  interest  thereon,  or  either  principal  or  inter- 
est, or  to  enter  into  contracts  for  the  use  or  lease  of 
the  corporate  property,  real,  personal,  or  mixed  of  such 
company,  upon  such  terms  as  may  be  agreed  upon  with 
the  company  or  companies  owning  the  same,  and  to 
run,  use  and  operate  such  property  in  accordance  with 
such  contract  or  lease. 


ACT  2  JULY,  1895,  P.  L.,  432. 

An  Act  being  a  further  supplement  to  an  act,  entitled 
"An  act  to  provide  for  the  incorporation  and  regu- 


1.    See  Act  2  July,  1901,  page  126. 
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lation  of  certain  corporations,"  approved  the  twen- 
ty-ninth day  of  April,  one  thousand  eight  hundred 
and  seventy-four,  to  further  provide  for  the  incor- 
poration and  regulation  of .  corporations  heretofore 
or  hereafter  incorporated  for  the  purpose  of  the 
supply,  storage  or  transportation  of  water  ,and 
water  power  for  commercial  and  manufacturing 
purposes. 

Section  i.  Be  it  enacted,  etc..  That  corporations 
heretofore  or  hereafter  incorporated  under  the  act  of 
Assembly,  entitled  "An  act  to  provide  for  the  incorpora- 
tion and  regulation  of  certain  corporations,"  approved 
April  twenty-ninth,  one  thousand  eight  hundred  and 
seventy-four,  and  the  supplements  thereto,  for  the  sup- 
ply, storage  or  transportation  of  water  and  water 
power  for  commercial  and  manufacturing  purposes,  be 
and  the  same  are  hereby  authorized  and  empowered  to 
determine  the  character,  design  and  construction  of  the 
w^orks  and  the  use  to  be  made  of  the  water  and  water 
power  of  t  such  companies,  in  order  that  the  same  may 
be  supplied  to  the  public  to  the  best  advantage,  and  by 
themselves^  their  agents,  engineers  and  workmen,  cause 
to  be  located,  constructed,  maintained,  repaired  and 
operated  under  the  law  and  supplements  to  which  this 
is  a  further  supplement,  the  said  works  and  all  machin- 
ery, dams,  buildings,  cisterns,  races,  canals,  waterways, 
reservoirs,  pipes,  conduits,  lines,  plants,  apparatus,  fix- 
tures and  appliances  deemed  necessary,  requisite  and 
proper  for  said  purposes,  and  it  shall  and  may  be  law- 
ful for  such  corporations  from  time  to  time  to  contract 
with  any  individual  or  corporation  of  this  or  any  other 
State  for  the  construction,  operation,  use  and  mainten- 
ance of  their  works  or  any  part  thereof  as  aforesaid, 
and  to  mortgage  their  said  property,  real,  personal  and 
mixed,  and  franchises  to  any  person  or  corporation  of 
this  State  or  elsewhere,  either  directly  or  as  trustee, 
to  secure  the  payment  of  such  Indebtedness  as  may  be 
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incurred  or  created  for  the  purpose  of  constructing  and 
erecting  the  said  works,  or  as  a  guaranty  for  the  faith- 
ful performance  of  contracts  and  covenants  on  the  part 
of  such  water  and  water  power  company  to  be  per- 
formed, including  the  guaranty  of  the  payment  of  the 
bonds  and  interest  theron  of  any  other  corporation, 
party  to  such  contract,  and  the  stock  in  any  company 
incorporated  for  the  purposes  named  in  this  act  may 
be  owend  and  held  by  corporations  of  this  or  other 
States  of  the  United  States. 


ACT  3rd  MAY,  1899,  P.  L.,  189. 

An  act  to  provide  for  the  payment  of  bonus  on  charters, 
and  upon  the  authorized  increase  of  the  capital 
stock  of  certain  corporations,  and  authorizing  cor- 
porations, to  increase  their  capital  stock  for  cor- 
porate purposes. 

Section  i.  Be  it  enacted,  etc..  That  all  corporations 
hereafter  created  under  any  general  or  special  law  of 
this  Commonwealth,  except  building  and  loan  associa- 
tions, and  excepting  all  corporations  named  in  the  first 
class  of  section  two  of  an  act,  entitled  "An  act  to  pro- 
vide for  the  incorporation  and  regulation  of  certain  cor- 
porations," approved  the  twenty-ninth  day  of  April,  An- 
no Domini  one  thousand  eight  hundred  and  seventy-four, 
shall  pay  to  the  State  Treasurer,  for  the  use  of  the  Com- 
monwealth, a  bonus  of  one-third  of  one  per  centum 
upon  the  amount  of  the  capital  stock  which  said  company 
is  authorized  to  have,  and  a  like  bonus  on  any  subse- 
quent authorized  increase  thereof,  and  a  like  bonus  shall 
be  paid  by  all  such  companies  heretofore  incorporated 
upon  any  increase  of  their  capital  stock  hereafter  au- 
thorized.    And  no  company  as  aforesaid  shall  have  or 
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exercise  any  corporate  powers  until  the  said  bonus  is 
paid,  and  the  Governor  shall  not  issue  letters  patent  to 
any  company  until  he  is  satisfied  that  the  said  bonus 
has  been  paid  to  the  State  Treasurer.  And  no  com- 
pany incorporated  as  aforesaid  shall  go  into  operation 
or  exercise  any  corporate  powers  or  privileges  until  said 
bonus  has  been  paid.  The  Secretary  of  the  Common- 
wealth shall  not  permit  the  filing  in  his  office  of  any 
proceedings  for  increase  of  capital  stock  until  he  is  sat- 
isfied that  the  said  bonus  upon  said  authorized  increase 
has  been  paid  to  the  State  Treasurer. 

Section  2.  That  any  corporation  by  a  special  or 
general  law  shall,  notwithstanding  any  limitation  upon 
the  amount  of  its  capital  stock  by  such  special  or  gen- 
eral act,  have  authority,  with  the  consent  of  the  per- 
sons holding  the  larger  amount  in  value  of  its 
stock,  to  increase  its  capital  stock  to  such  an  amount,  in 
the  aggregate,  as  it  shall  deem  necessary  to  accomplish 
and  carry  on  and  enlarge  the  objects  and  purposes  of 
its  incorporation,  such  increase  may  be  made  at  once 
or  from  time  to  time,  as  the  stockholders  aforesaid  shall 
determine:  Provided,  That  this  section  shall  not  apply 
to  corporations  organized  for  the  purpose  of  carrying  on 
the  business  of  brewing  or  distilling  of  malt  or  other 
liquors. 

Section  3.  That  all  acts  or  parts  of  acts  inconsistent 
with  the  provisions  of  this  act  be  and  the  same  are  here- 
by repealed. 
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ACT  9th  FEBRUARY,  1901,  P.  L.,  3. 

An  Act  to  provide  for  increasing  the  capital  stock  and 
indebtedness  of  corporations  1 

Section  i.  Be  it  enacted,  etc.,  That  the  capital 
stock  or  indebtedness,  or  both,  of  any  corporation  creat- 
ed by  general  or  special  law  may,  with  the  consent  of 
the  persons  or  bodies  corporate  holding  the  larger 
amount  in  value  of  its  stock,  be  increased  to  such  an 
amount  in  the  aggregate  of  each  as  it  shall  deem  neces- 
sary to  accomplish  and  carry  on  and  enlarge  the  busi- 
ness and  purposes  of  the  corporation.  Such  increase 
of  either  may  be  made  at  once,  or  from  time  to  time, 
as  the  stockholders  aforesaid  shall  determine. 

Section  2.  That  any  corporation  desirous  of  in- 
creasing its  capital  stock  or  indebtedness,  or  both,  as 
authorized  by  this  act,  shall,  by  resolution  of  its  board  of 
directors,  adopted  by  a  majority  of  the  entire  number 
thereof,  declare  such  purpose,  and  thereupon  by  reso- 
lution, similarly  adopted,  direct  that  the  question  of 
such  proposed  increase  shall  be  submitted  to  the  stock- 
holders of  such  corporation  for  their  consent;  either, 

(A).  At  any  prescribed  regular  annual  meeting  or 
adjournment  thereof,  the  notice  whereof,  stating  inter 
alia  that  such  subject  would  be  considered  thereat,  shall 
have  been  published  once  a  week  for  sixty  days  prior 
to  such  meeting  in  at  least  one  newspaper  published  in 
the  county,  city  or  borough  wherein  the  chief  office  or 
place  of  business  of  the  corporation  is  situate.  At  said 
meeting  the  question  shall  be  submitted  to  the  stock- 
holders, and  it  shall  be  the  duty  of  the  president  and 
secretary  of  said  meeting,  by  such  agencies  or  methods 
as  to  them  may  seem  meet,  to  ascertain  whether  the 

1.    See  Act  22  April,  1906.    Page  143. 
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persons  and  bodies  corporate  holding  the  larger  amount 
in  value  of  the  stock  of  said  corporation  shall  have 
consented  to  such  increase,  and  upon  being  so  satis- 
fied to  certify  in  duplicate  the  fact,  under  oath  duly  ad- 
ministered :  Provided,  That  should  a  stock  vote  be  duly 
demanded  at  said  meeting,  it  shall  be  the  duty  of  the 
president  and  secretary,  in  ascertainment  of  the  fact  of 
the  consent  to  cause  such  vote  to  be  taken  at  the  same 
time  and  place,  by  the  same  persons  and  in  the  sam«! 
manner,  as  the  vote  for  directors  or  managers  of  such 
corporations  shall  be  taken ;  or, 

(B).  At  a  special  meeting  of  the  stockholders,  no- 
tice of  the  time,  place  and  object  of  which  shall  have 
been  published  once  a  week  for  sixty  days  prior  to  said 
meeting  in  at  least  one  newspaper  published  in  the 
county,  city  or  borough  wherein  such  office  or  place  of 
business  is  situated.  At  such  meeting  thus  called,  or 
any  adjournment  thereof,  an  election  of  the  stockholders 
shall  be  taken  for  or  against  such  increase,  which  shall 
be  conducted  by  three  judges,  stockholders  of  such  cor- 
poration, appointed  by  the  board  of  directors  to  hold 
said  election,  and  if  one  or  more  of  said  judges  be  absent 
the  judge  or  judges  present  shall  appoint  a  judge  or 
judges  who  shall  act  in  the  place  of  the  judge  or  judges 
absent;  and  said  judges  shall  respectively  take  and  sub- 
scribe an  oath  or  affirmation  before  an  officer  authorized 
by  law  to  administer  the  same,  well  and  truly  and  ac- 
cording to  law  to  conduct  such  election  to  the  best  of 
their  ability;  and  the  said  judges  shall  decide  upon  the 
qualification  of  voters,  and  when  the  election  is  closed 
count  the  number  of  shares  voted  for  and  against  such 
increase,  and  declare  whether  the  persons  and  bodies 
corporate  holding  the  larger  amount  of  the  stock  of 
such  corporation  have  consented  to  such  an  increase  or 
refused  to  consent  thereto,  and  shall  make  out  duplicate 
returns  of  said  election,  stating  the  number  of  shares 
of  stock  that  voted  for  such  increase  and  the  number 
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that  voted  against  such  increase,  and  subscribe  and  de- 
liver the  same  to  one  of  the  chief  officers  of  said  com- 
pany. Each  ballot  shall  have  endorsed  thereon  the  num- 
ber of  shares  thereby  represented,  but  no  share  or 
shares  transferred  within  sixty  days  shall  entitle  the 
holder  or  holders  thereof  to  vote  at  such  election  or 
meeting;  nor  shall  any  proxy  be  received,  or  entitle  the 
holder  to  vote  unless  the  same  shall  bear  date  and  have 
been  executed  within  four  months  next  preceding  such 
election  or  meeting;  and  it  shall  be  the  duty  of  such 
corporation  to  furnish  the  judges,  at  said  meeting,  with 
a  statement  of  the  amount  of  its  capital  stock,  with  the 
names  of  persons  or  bodies  corporate  holding  the  same, 
and  the  number  of  shares  by  each  respectively  held, 
which  statement  shall  be  signed  by  one  of  the  chief  of- 
ficers of  such  corporation,  with  an  affidavit  thereto  an- 
nexed that  the  same  is  true  and  correct  to  the  best  of  his 
knowledge  and  belief. 

Section  3.  That  it  shall  be  the  duty  of  such  cor- 
poration, if  consent  is  given  to  such  increase,  to  file  in 
the  office  of  the  Secretary  of  the  Commonwealth,  with- 
in thirty  days  after  such  election,  one  of  the  copies  of 
the  certificates  of  the  president  and  secretary  of  the 
dnnual  meeting,  or  one  of  the  copies  of  the  return  of 
such  election  at  the  special  meeting  hereinbefore  pro- 
vided for,  with  a  copy  of  the  resolution  and  notice  call- 
ing the  same  thereto  annexed;  and  thereafter  the  in- 
crease may  be  made  at  such  time  or  times  as  shall  be 
determined  by  the  directors.  Upon  the  actual  increase 
of  the  capital  stock  or  indebtedness  of  such  corporation, 
made  pursuant  thereto,  it  shall  be  the  duty  of  the  presi- 
dent or  treasurer  of  such  corporation,  within  thirty  days 
thereafter,  to  make  a  return  to  the  Secretarv  of  the  Com- 
monwealth,  under  oath,  of  the  amount  of  such  increase 
actually  made,  and  concurrently  therewith  such  cor- 
poration shall  pay  to  the  State  Treasurer,  for  the  use 
erf  the  Commonwealth,  such  bonus  on  the  actual  increase 
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shown  by  said  return  as  shall  then  be  prescribed  by  law. 
In  case  of  neglect  or  omission  to  make  said  return,  such 
corporation  shall  be  subject  to  a  penalty  of  five  thousand 
dollars,  in  addition  to  the  bonus,  which  penalty  shall  be 
collected  on  an  account  settled  by  the  Auditor  General 
ar.d  State  Treasurer  as  accounts  for  taxes  due  the  Com- 
monwealth are  settled  and  collected;  and  the  Secretary 
of  the  Commonwealth  shall  cause  said  return  to  be  re- 
corded in  a  book  fof  that  purpose  and  furnish  a  copy 
of  the  same  to  the  Auditor  General. 

Section  4.  Nothing  in  this  act  contained  shall  be 
construed  as  compelling  resort  to  the  process  herein 
provided  in  the  case  of  indebtedness  contracted  in  the 
usual  course  of  corporation  business.  All  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed :  Provided,  however,  That  any  pro- 
ceeding for  increase  of  capital  stock  or  indebtedness,  be- 
gun under  an  existing  law  prior  to  and  not  completed 
at  the  date  this  act  becomes  effective,  shall  be  consum- 
mated under  the  authority  of  this  act  if  the  antecedent 
preceding  shall  have  conformed  to  its  requirements ;  but 
if  such  antecedent  proceeding  shall  not  have  so  conform- 
ed, then  the  proceeding  shall  be  consummated  under  the 
provisions  of  the  law  existing  prior  to  the  passage  of 
this  act :  Provided,  however.  That  the  provisions  of  this 
act  shall  not  inure  to  the  benefit  of  any  railroad,  canal 
or  other  transportation  corporation,  unless  such  rail- 
road, canal  or  other  transportation  corporation  shall, 
before  claiming  or  using  the  benefits  of  this  act,  file  in 
the  office  of  the  Secretary  of  the  Commonwealth  an  ac- 
ceptance of  all  the  provisions  of  article  seventeen  of  the 
Constitution  of  this  Com'monwealth,  which  acceptance 
shall  be  made  by  resolution  adopted  at  a  regular  or  call- 
ed meeting  of  the  directors,  trustees  or  other  proper  of- 
ficers of  such  railroad,  canal  or  other  transportation 
corporation,  certified  under  the  seal  of  the  corporation, 
and  a  copy  of  which  resolution,  certified  under  the  seal 
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of  the  office  of  the  Secretary  of  the  Commonwealth,  shall 
be  evidence  for  all  purposes. 


ACT  29th  MAY,  1901,  P.  L.,  349. 

An  Act  supplementary  to  an  act,  entitled  "An  act  to 
provide  for  the  incorporation  and  regulation  of  cer- 
tain corporations,"  approved  the  twenty-ninth  day 
of  April,  one  thousand  eight  hundred  and  seventy- 
four;  providing  for  the  merger  and  consolidation  of 
certain  corporations. 

Section  i.  Be  it  enacted,  etc.,  That  it  shall  be  law- 
ful for  any  corporation  now  or  hereafter  organized  un- 
der, or  accepting  the  provisions  of,  the  act,  entitled  "An 
act  to  provide  for  the  incorporation  and  regulation  of 
certain  corporations,"  approved  April  twenty-ninth,  one 
thousand  eight  hundred  and  seventy-four,  or  of  any  of 
the  supplements  thereto,  or  of  any  other  act  of  Assem- 
bly authorizing  the  formation  of  corporations  to  buy  and 
own  the  capital  stock  of,  and  to  merge  its  corporate 
rights,  powers  and  privileges  with  and  into  those  of, 
any  other  corporation,  so  that  by  virtue  of  this  act  such 
corporations  may  consolidate,  and  so  that  all  the  prop- 
erty, rights,  franchises  and  privileges  then  by  law  vested 
in  either  of  such  corporations,  so  merged,  shall  be  trans- 
ferred to  and  vested  in  the  corporation  into  which  such 
merger  shall  be  made :  Provided,  That  nothing  in  this 
act  shall  be  construed  so  as  to  permit  railroad,  canal, 
telegraph  companies,  which  own,  operate  or  in  any  way 
control  parallel  or  competing  roads,  canals  or  lines,  to 
merge  or  combine:  And  provided  further,  That  any 
corporation  formed  for  the  purpose  of  carrying  on  any 
manufacturing  business  under  the  seventeenth  or  eigh- 
teenth clause  of  section  two  of  an  act,  entitled  "An  act 
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to  provide  for  the  incorporation  and  regulation  of  cer- 
tain corporations,"  approved  April  twenty-ninth,  one 
thousand  eight  hundred  and  seventy-four,  with  the 
powers  conferred  by  section  thirty-eight  or  section  thir- 
ty-nine of  said  act,  may  be  merged  or  consolidated  under 
the  provisions  of  this  act  with  any  other  corporation 
formed  for  any  purpose  provided  for  in  either  the  seven- 
teenth or  eighteenth  clause  of  section  two  of  the  act 
above  cited ;  but  nothing  in  this  act  contained  shall  ex- 
tend or  enlarge  beyond  its  former  territorial  limits  the 
exclusive  franchise  of  any  gas  or  water  company. 

Section  2.  Said  merger  or  consolidation  shall  be 
made  under  the  conditions,  provisions  and  restrictions, 
and  with  the  powers  herein  set  forth,  to  wit: 

1.  The  directors  of  each  corporation  may  enter  into 
a  joint  agreement,  under  the  corporate  seal  of  each  cor- 
poration, for  the  merger  and  consolidation  of  said  cor- 
porations ;  prescribing  the  terms  and  conditions  thereof, 
the  mode  of  carrying  the  same  into  effect,  the  name  of 
the  new  corporation,  the  number  and  names  of  the  di- 
rectors and  other  officers  thereof,  and  who  shall  be  the 
fiist  directors  and  officers  and  their  places  of  residence, 
the  number  of  shares  of  the  capital  stock,  the  amount 
or  par  value  of  each  share,  and  the  manner  of  convert- 
ing the  capital  stock  of  each  of  said  corporations  into 
the  stock  of  the  new*  corporation,  and  how  and  when 
directors  and  officers  shall  be  chosen,  with  such  other 
details  as  they  shall  deem  necessary  to  perfect  the  said 
consolidation  and  merger;  but  said  agreement  shall  not 
be  effective  unless  the  same  shall  be  approved  by  the 
stockholders  of  said  corporations,  in  the  manner  here- 
inafter provided. 

2.  Said  agreement  shall  be  submitted  to  the 
stockholders  of  each  of  said  corporations,  at  separate 
special  meetings,  of  the  time,  place  and  object  of  which 
respective  meetings  due  notice  shall  be  given  by  publi- 


PENNA  CORPORATION  LAWS  119 

cation,  once  a  week  for  two  successive  weeks  before 
said  respective  meetings,  in  at  least  one  newspaper  in 
the  county  or  each  of  the  counties  in  which  the  princi- 
pal offices  of  said  respective  corporations  shall  be  situ- 
ate; and  at  said  meetings  the  said  agreement  of  the  di- 
rectors shall  be  considered,  and  a  vote  of  the  stockholders 
in  person  or  by  proxy  shall  be  taken,  by  ballot,  for  the 
adoption  or  rejection  of  the  same,  each  share  of  stock 
entitling  the  holder  thereof  to  one  vote;  and  if  a  ma- 
jority in  amount  of  the  entire  capital  stock  of  each  of 
said  corporations  shall  vote  in  favor  of  said  agreement, 
merger  and  consolidation,  then  that  fact  shall  be  cer- 
tified by  the  secretary  of  feach  corporation,  under  the 
seal  thereof,  and  said  certificates,  together  with  the  said 
agreement  or  a  copy  thereof,  shall  be  filed  in  the  office 
of  the  Secretary  of  the  Comtnon wealth,  whereupon  the 
said  agreement  shall  be  deemed  and  taken  to  be  the 
act  of  consolidation  of  said  corporations. 

Section  3.  Upon  the  filing  of  said  certificates  and 
agreement,  or  copy  of  agreement,  in  the  office  of  the 
Secretary  of  the  Commonwealth,  the  said  merger  shall 
be  deemed  to  have  taken  place,  and  the  said  corpora- 
tions to  be  one  corporation  under  the  name  adopted  in 
and  by  said  agreement,  possessing  all  the  rights,  privi- 
leges and  franchises  theretofore  vested  in  each  of  them, 
and  all  the  estate  and  property,  real  and  personal,  and 
rights  of  action  of  each  of  said  corporations,  shall  be 
deemed  and  taken  to  be  transferred  to  and  vested  in  the 
said  new  corporation  without  any  further  act  or  deed: 
Provided,  Tliat  all  rights  of  creditors  and  all  liens  upon 
the  property  of  each  of  said  corporations  shall  continue 
unimpaired,  and  the  respective  constituent  corporations 
may  be  deemed  to  be  in  existence  to  preserve  the  same ; 
and  all  debts,  duties  and  liabilities  of  each  of  said  con- 
stituent corporations  shall  thenceforth  attach  to  the 
said  new  corporation,  and  may  be  enforced  against  it  to 
the  same  extent  and  by  the  same  process  as  if  said  debts, 
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duties  and  liabilities  had  been  contracted  by  it.  But 
such  merger  and  consolidation  shall  not  be  complete, 
and  no  such  consolidated  corporation  shall  do  any  busi- 
ness of  any  kind,  until  it  shall  have  first  obtained  from 
the  Governor  of  the  Commonwealth  new  Letters  Pat- 
ent, and  shall  have  paid  to  the  State  Treasurer  a  bonus 
of  one-third  of  one  per  centum  upon  all  its  capital  stock 
in  excess  of  the  amount  of  capital  stock  of  the  several 
corporations  so  consolidating,  upon  which  the  bonus  re- 
quired by  law  had  been  theretofore  paid. 

Section  4.  A  certified  copy  of  said  certificate  and 
agreement,  or  copy  of  agreement,  so  to  be  filed  in  the 
office  of  the  Secretary  of  the  Commonwealth,  shall  be 
evidence  of  the  lawful  holding  and  action  of  such  meet- 
ings, and  of  the  merger  and  consolidation  of  said  cor- 
porations. 

m 

Section  5,  If  any  stockholder  or  stockholders  of 
any  corporation  which  shall  become  a  party  to  an  agree- 
ment of  merger  and  consolidation  hereunder,  shall  be 
dissatisfied  with  or  objegt  to  such  consolidation,  and 
shall  have  voted  against  the  same  at  the  stockholders' 
meeting,  it  shall  and  may  be  lawful  for  any  such  stock- 
holder or  stockholders,  within  thirty  days  after  the 
adoption  of  said  agreement  of  merger  and  consolidation 
by  the  stockholders  as  herein  provided,  and  upon  rea- 
sonable notice  to  said  corporation,  to  apply  by  petition 
to  any  court  of  common  pleas  of  the  county  in  which 
the  chief  office  of  such  corporation  may  be  situate,  or  to 
a  judge  of  said  court  in  vacation,  if  no  such  court  sits 
during  said  period,  to  appoint  three  disinterested  per- 
sons to  estimate  and  appraise  the  damages,  if  any,  done 
to  such  stockholder  or  stockholders  by  said  consolida- 
tion. Upon  such  petition,  it  shall  be  the  duty  of  said 
court,  or  judge,  to  make  such  appointment;  and  the 
award  of  the  persons  so  appointed,  or  of  a  majority  of 
them,  when  confirmed  by  the  said  court,  shall  be  final 
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and  conclusive;  and  the  persons  so  appointed  shall  also 
appraise  the  share  or  shares  of  said  stockholders  in  the 
said  corporation,  at  the  full  market  value  thereof,  with- 
out regard  to  any  appreciation  or  depreciation  in  con- 
sequence of  the  said  consolidation,  which  appraisement, 
when  confirmed  by  the  said  court,  shall  be  final  and 
conclusive;  and  the  said  corporation  may,  at  its  elec- 
tion, either  pay  to  the  said  stockholder  or  stockholders 
the  amount  of  damages  so  found  and  awarded,  if  any, 
or  the  value  of  the  stock  so  ascertained;  and  upon  the 
payment  of  the  value  of  the  stock  as  aforesaid,  the  said 
stockholder  or  stockholders  shall  transfer  the  stock  so 
held  by  them  to  the  said  corporation,  to  be  disposed  of 
by  the  directors  thereof  or  to  be  retained  for  the  benefit 
of  the  other  stockholders;  and  in  case  the  value  of  said 
stock,  as  aforesaid,  shall  not  be  so  paid  within  thirty 
days  after  the  said  award  shall  have  been  confirmed  by 
said  court,  the  damages  so  found  and  confirmed  shall  be 
a  judgment  against  said  corporation,  and  may  be  col- 
lected as  other  judgments  in  said  court  are  by  law  re- 
coverable. 


ACT  19th  APRIL,  1901,  P.  L.,  80. 

An  Act  to  regulate  the  number  of  directors  in  corpora- 
tions chartered  under  the  laws  of  this  Common- 
wealth. 

Section  i.  Be  it  enacted,  etc.,  That  in  all  corpora- 
tions heretofore  or  hereafter  incorporated  under  the  laws 
of  this  Coramonwealth,  and  in  all  foreign  corporations 
heretofore  or  hereafter  domesticated  under  the  laws  of 
this  Commonwealth,  the  board  of  directors  may  con- 
sist of  any  number  of  persons  not  less  than  three.  The 
number  of  directors  may  be  increased  or  diminished, 
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from  time  to  time,  by  the  stockholders  of  any  such  cor- 
porations, at  any  regular  annual  meeting  or  at  any 
special  meeting  called  for  that  purpose,  of  which  notice 
shall  be  given  as  required  by  the  by-laws,  and  it  shall 
be  lawful  for  any  such  corporation,  by  its  by-laws,  to 
authorize  the  bpard  of  directors  to  increase  or  decrease 
the  number  of  the  directors  from  tinne  to  time  without 
a  vote  of  the  stockholders. 


ACT  29th  MAY,  1901,  P.  L.,  326. 


^ ». 


A  Supplement  to  an  act,  entitled  "An  act  to  provide  for 
the  incorporation  and  regulation  of  certain  corpora- 
tions," approved  April  twenty-ninth,  one  thousand 
eight  hundred  and  seventy-four;  authorizing  forma- 
tion of  corporations  for  profit  by  voluntary  associa- 
tion of  three  or  more  persons,  one  of  whom,  at 
least,  must  be  a  citizen  of  this  Commonwealth. 

m 

Section  i.  Be  it  enacted,  etc.,  That  hereafter  cor- 
porations for  profit,  embraced  within  corporations  of  the 
second  class,  defined  in  section  two  (2)  of  the  act  to 
which  this  is  a  supplement,  may  be  formed,  under  the 
provision  of  said  act,  by  the  voluntary  association  of 
three  or  more  presons,  and  the  charter  of  an  intended 
corporation  must  be  subscribed  by  two  or  more  persons, 
one  of  whom«,  at  least,  must  be  a  citizen  of  this  Com- 
monwealth. 1 

Section  2.  All  laws  or  parts  of  laws  inconsistent 
herewith  be  and  the  same  are  hereby  repealed. 

1.    Amended  by  Act  28  April,  1908.     Page  131. 
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ACT  2nd  MAY,  1901,  P.  L.,  137. 

Authorizing  and  empowering  councils  of  boroughs  with- 
in this  Commonwealth  to  contract  with  any  incor- 
porated water  company,  authorized  to  do  business 
within  such  municipality,  for  a  supply  of  water  for 
fire  protection  and  for  other  municipal  purposes. 

Section  i.  Be  it  enacted,  etc.,  That  councils  of  bor- 
oughs within  this  Commonwealth  are  hereby  authorized 
and  empowered  to  receive  bids  from  any  and  all  incor- 
porated water  companies,  authorized  to  do  business 
within  such  municipality,  for  a  supply  of  water  for  fire 
protection  and  for  other  municipal  purposes,  and  to  con- 
tract therefor  with  such  company  offering  terms  which 
to  the  said  council  shall  seem  most  advantageous  to 
said  borough. 


ACT  3rd  MAY,  1901,  P.  L.,  140. 

Authorizing  boroughs  to  provide  a  supply  of  water  for 
the  use  of  the  public,  either  by  the  erection  and 
operation  of  water  works  or  by  contracts  with  per- 
sons or  corporations  authorized  to  supply  water 
within  the  limits  of  said  boroughs,  or  by  both 
methods. 

Section  i.  Be  it  enacted,  etc..  That  every  borough 
oi  this  Commonwealth  shall  have  power  and  authority 
to  provide  a  supply  of  water  for  the  use  of  the  public 
within  such  borough,  either  by  erecting  and  operating 
water  works  or  by  entering  into  a  contract  or  contracts 
with  one  or  more  persons  or  corporations  authorized 
to  supply  water  within  the  limits  of  said  borough,  or 
partly  by  the  erection  and  operation  of  water  works  and 
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partly  by  entering  into  a  contract  or  contracts,  as  afore- 
said. 

Section  2.  No  contract  for  the  supply  of  water, 
entered  into  by  any  borough  with  any  person,  persons 
or  corporations,  shall  in  any  wise  aflfect  or  abridge  the 
power  of  said  borough  to  construct  and  operate  water 
works  as  hereinbefore  provided,  but  such  power  shall 
remain  in  full  force  and  effect  as  though  such  con- 
tract had  not  been  made.* 


ACT  17  MAY,   1901,  P.  L.,  261. 

Authorizing  the  utilization,  for  domestic,  manufacturing 
and  commercial  purposes,  of  waters  theretofore  used 
for  purposes  of  transportation. 

Section  i.  Be  it  enacted,  etc..  That  any  person, 
corporate  or  otherwise,  vested  with  the  franchise  of 
constructing,  maintaining  and  using,  for  purposes  of 
transportation,  canals,  or  other  artificial  highways,  may, 
at  any  time,  convert  a  portion  or  the  whole  of  the  water 
supply  theretofore  used  for  such  highways  to  the  uses 
or  domestic  manufacturing  and  commercial  purposes, 
and  may  to  this  end,  from  time  to  timie,  lease,  sell,  or 
convey  the  whole  or  any  portion  of  the  same. 


ACT  2ist  MAY,  1901,  P.  L.,  270. 

Granting  certain  rights  and  privileges  to  regularly  or- 
ganized and  incorporated  water  companies. 

Section   i.     Be  it  enacted,  etc..  That  any  company 
heretofore  incorporated  or  hereafter  to  be  incorporated 

^See  206  Pa.,  297. 
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for  the  purpose  of  supplying  water  to  the  public  in  any 
town,  borough  or  city,  may,  upon  the  written  request 
of  the  owners  of  a  majority  of  the  lots  of  land  in  any 
tract  or  district  adjacent  to  such  town,  borough  or  city, 
have  power  and  authority  to  extend  its  plant  or  works 
for  the  supply  of  water  into  such  tract  or  district,  with 
such  rights  and  subject  to  such  duties  within  such  tract 
or  districts  as  may  have  been  conferred  and  imposed  by 
its  charter  within  the  town,  borough  or  city  therein 
designated:  Provided,  That  such  written  request  shall 
contain  a  description  of  such  tract  or  district,  and  be 
recorded  in  the  office  of  the  recorder  of  deeds  in  and 
for  the  proper  county,  and  thereupon  a  certified  copy  of 
the  record  of  such  proceedings  as  appears  of  record  in 
the  office  of  the  recorder  of  deeds  shall  forwith  be  trans- 
mitted to  and  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth. 


ACT  2d  JULY,  1901,  P.  L.,  S06. 

An  Act  authorizing  corporations  organized  under  the 
laws  of  Pennsylvania  to  increase  or  diminish  the 
par  value  of  the  shares  of  their  capital  stock. 

Section  I.  Be  it  enacted,  etc..  That  it  shall  be  law- 
ful for  any  corporation,  organized  under  the  laws  of 
this  State,  to  change  the  par  value  or  face  value  of  the 
shares  into  which  its  capital  stock  is  divided.  Such 
change  shall  be  authorized  by  a  vote  of  a  majority  of 
the  shareholders  of  any  such  company,  present  in  per- 
son or  by  proxy  at  any  annual  meeting,  or  any  special 
meeting  duly  called  for  that  purpose.  Such  change  of 
the  par  value  of  the  capital  stock  shall  not  be  taken  to 
increase  or  diminish,  or  change  in  any  way,  the  total 
aggregate  par  value  of  the  capital  stock  which  said  com- 
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pany  may  be  authorized  to  issue  or  may  have  issued, 
but  only  to  change  the  number  of  shares  into  which  the 
same  may  be  divided. 

Section  2.  In  case  the  stockholders,  so  present  at 
such  meeting,  shall  vote  to  increase  or  diminish  the  par 
value  of  the  shares  of  the  capital  stock  of  the  company, 
as  above  provided,  it  shall  be  the  duty  of  the  proper 
officers  of  the  company  to  file  a  certificate  of  the  fact 
in  the  office  of  the  Secretarv  of  the  Commonwealth,  un- 
der  the  seal  of  the  corporation;  and  thereupon  the 
proper  officers  of  such  corporation  shall  issue  to  the 
stockholders  the  proper  number  of  shares  of  the  capital 
stock  of  the  new  par  value,  in  exchange  for  outstanding 
shares  of  the  former  par  value,  upon  the  surrender  of 
such  outstanding  shares  by  the  respective  holders  and 
the  cancellation  thereof. 


ACT  2nd  JULY,  1901,  P.  L.,  603. 

Authorizing  corporations,  organized  for  profit,  to  pur- 
chase, hold,  sell,  assign,  transfer,  mortgage,  pledge, 
or  otherwise  dispose  of,  the  shares  of  capital  stock 
of,  or  any  bonds,  securities  or  evidence  of  indebted- 
ness created  by,  any  other  corporation. 

Section  i.  Be  it  enacted,  etc..  That  hereafter  any 
corporation,  organized  for  profit,  created  by  general  or 
special  laws,  may  purchase,  hold,  sell,  assign,  transfer, 
mortgage,  pledge,  or  otherwise  dispose  of,  the  shares  of 
the  capital  stock  of,  or  any  bonds,  securities  or  evidences 
of  indebtedness  created  by,  any  other  corporation  or 
corporations  of  this  or  any  other  State,  and  while  the 
owner  of  said  stock  may  exercise  all  the  rights,  powers, 
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and  privileges  of  ownership,  including  the  right  to  vote 
thereon.  I 

Section  2.  All  acts  or  parts  of  acts,  general  or 
special,  inconsistent  herewith,  be  and  the  same  are 
hereby  repealed. 


ACT  9th  JULY,  1901,  P.  L.,  627. 

To  amend  clause  fifth  of  section  seventh  of  "An  act  to 
provide  for  the  classification  of  the  townships  of  the 
.  Commonwealth,  with  respect  to  their  population, 
into  two  classes,  and  to  prescribe  the  form  of  gov- 
ernment for  townships  of  each  class,"  approved 
April   twenty-eighth.   Anno   Domini   one   thousand 

»  eight  hundred  and  ninety-nine;  authorizing  such 
townships  to  enter  into  contracts  with  any  person 
or  corporation  to  supply  water  for  fire  protection. 

Section  i.  Be  it  enacted,  etc..  That  clause  fifth  of 
section  seventh  of  "An  act  to  provide  for  the  classifica- 
tion of  the  townships  of  the  Commonwealth,  with  res- 
pect to  their  population,  into  two  classes  and,  to  pre- 
scribe the  form  of  government  for  townships  of  each 
class,"  approved  April  twenty-eighth.  Anno  Domini  one 
thousand  eight  hundred  and  ninety-nine,  which  reads  as 
follows,  to  wit: 

"Fifth,  ********  be  amended  so  as  to  read 

as  follows: 

Fifth.  ********  and  to  enter  into  contracts 
with  any  person  or  corporation  to  supply  water  for 
fire  protection  for  a  period  not  exceeding  twenty 
years  :2   Provided,  This  right  shall  not  be  exclusive  as 


1.  See  Act  24  March,  1905.    Page  134. 

2.  Applies  to  Townships  of  1st  class. 
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against  any  other  water  company,  nor  as  against  the 
right  of  such  municipality  to  erect,  maintain  and  oper- 
ate its  own  water  works.     *****  *^ 


ACT  sth  MARCH,  1903,  P.  L.,  14, 

An  Act  concerning  proxies,  authorizing  representation 
and  voting  of  shares  of  capital  stock  of  corpora- 
tions at  meetings  and  elections  thereof. 

Section  i.  Be  it  enacted,  etc.,  That  stockholders 
of  all  corporations  of  this  Commonwealth,  wherever 
residing,  who  shall  be  entitled  to  vote  at  any  corporate 
meeting  or  election  thereof,  shall  have  and  be  possessed 
of  the  right  and  power  to  vote  thereat  by  proxy  duly 
executed  by  the  stockholder,  either  with  or  without 
notarial  or  other  acknowledgment,  but  properly  at- 
tested by  the  signature  of  a  witness,  and  that  the  per- 
son may  be  constituted  and  act  as  proxy  for  any  num- 
ber of  stockholders:  Provided,  however,  That  proxies 
dated  more  than  two  months  prior  to  any  such  meeting 
or  election  shall  not  confer  right  to  vote  thereat. 

Section  2.  That  anything  contained  in  any  general 
or  special  law  inconsistent  with  this  act  be  and  the  same 
is  hereby  repealed. 


ACT  24th  MAY,  1903,  P.  L.,  50. 

An  Act  relating  to  the  taking  of  stock  votes,  upon  sub- 
jects presented  to  stockholders  of  corporations  of 
this  Commonwealth  for  their  action. 

Section    i.     Be   it  enacted,   etc..  That  whenever  a 
stock  vote  is  duly  demanded  or  required,  on  any  sub- 
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ject  submitted  to  the  stockholders  of  any  corporation  of 
this  Commonwealth  for  their  action  at  any  annual  or 
special  meeting,  such  vote  may  be  taken  at  and  certi- 
fied to  such  meeting,  or  any  adjournment  thereof;  or.  if 
the  annual  election  of  directors  shall,  under  provisions 
of  the  charter  or  laws  governing  such  corporation,  be 
held  at  a  time  which  shall  be  within  thirty  days  after 
the  annual  or  special  meeting  at  which  such  subject 
shall  be  submitted  to  the  stockholders,  then  the  vote  on 
such  subject  may  be  taken  at  the  same  time  and  place, 
by  the  same  persons,  and  in  the  same  manner  as  the 
vote  for  directors  or  managers  of  such  corporation  shall 
be  taken;  or,  if  under  provisions  of  the  charter  or  laws 
governing  such  corporations,  the  annual  election  for 
directors  or  managers  therefore  shall  not  be  held  at  a 
time  which  shall  be  within  thirty  (30)  days  after  the 
meeting  at  which  such  subject  shall  be  submitted  to 
the  stockholders,  then  the  stock  vote  upon  such  subject 
may  be  taken  at  any  time  within  thirty  days  after  such 
meeting,  by  three  judges  to  be  appointed,  and  at  a  time 
and  place  to  be  designated  by  the  stockholders  at  said 
meeting,  and  the  result  of  the  vote  shall  be  certified  by 
the  judges,  under  oath  or  affirmation,  and  their  certifi- 
cates shall  be  filed  with  the  secretary  of  such  corpora- 
tion. 

Section  2.  That  SLtiything  in  any  general  or  special 
act  contained  in  conflict  with  the  provisions  of  this  act, 
be  and  the  same  is  hereby  repealed. 


ACT  22d  APRIL,  1903,  P.  L.,  251. 

An  Act  regulating  the  change  of  corporate  titles. 

Section  i.     Be  it  enacted,  etc.,  That  it  shall  be  law- 
ful for  any  corporation  of  this  Commonwealth,  hereto- 
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fore  or  hereafter  created  by  any  general  or  special  law 
to  change  its  corporate  title  by  resolution  of  its  Board 
of  Directors,  adopted  by  a  two-thirds  vote  thereof,  ap- 
proved at  any  annual  meeting,  or  special  meeting  duly 
called,  of  the  stockholders  by  a  two-thirds  vote  thereof. 
Upon  such  approval  by  the  stockholders,  it  shall  be  the 
duty  of  the  president  of  said  corporation  to  file  in  the 
office  of  the  Secretary  of  the  Commonwealth  a  certificate, 
under  the  seal  of  the  company,  setting  forth  the  reso- 
lution adopted  by  the  Board  of  Directors  and  approved 
b>  the  stockholders,  the  date  of  the  adoption  of  such 
resolution  by  the  Board  of  Directors  and  the  date  of 
its  approval  by  the  stockholders,  the  date  of  the  origin- 
al incorporation  of  the  company,  the  act  of  Assembly 
under  which  the  said  corporation  was  created,  the  name 
under  which  the  said  corporation  was  originally  incor- 
porated and  all  subsequent  changes  therein,  and  the 
name  which  the  corporation  desires  to  adopt.  The  Sec- 
retary of  the  Commonwealth  shall  examine  the  records 
in  his  office,  and,  if  he  find  that  the  name  desired  by 
said  corporation  does  not  conflict  with  the  name  of  any 
corporation  appearing  upon  said  records,  he  shall  re- 
quire the  said  certificate  to  be  recorded,  and  shall  is- 
sue to  the  said  corporation  a  certificate,  under  his  hand 
and  the  seal  of  his  office,  granting  to  said  corporation 
the  use  of  said  new  corporate  title.  The  Secretary  of 
the  Commonwealth  shall,  upon  the  issuing  of  any  such 
ccrtifiicate,  require  the  same  to  be  recorded  in  a  book 
kept  for  that  purpose,  and  certify  the  said  change  in  the 
corporate  title  to  the  Auditor  General  of  this  Common- 
wealth :  Provided,  That  any  corporation,  required  to  re-* 
cord  the  original  certificate  of  incorporation  in  the  of- 
fice for  the  recording  of  deeds,  shall,  before  being  enti- 
tled to  use  the  new  corporate  title,  record  in  the  office 
for  the  recording  of  deeds,  where  the  original  certificate 
of  incorporation  was  recorded,  the  said  certificate  grant- 
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ed  by  the  Secretary  of  the  Commonwealth  authorizing 
the  use  of  the  new  corporate  title:  Provided  also,  That 
this  act  shall  not  apply  to  corporations  not  for  profit. 

Section  2.  That  all  general  or  special  acts  in  con- 
sistent herewith  be  and  the  same  are  hereby  repealed. 


ACT  23  APRIL,  1903,  P.  L.,  272. 

To  amend  the  first  section  of  an  act,  entitled  "A  sup- 
plement to  an  act,  entitled  *An  act  to  provide  for  the 
incorporation  and  regulation  of  certain  corporations, 
approved  April  twenty-ninth,  one  thousand  eight 
hundred  and  seventy-four/  authorizing  the  forma- 
tion of  corporations  for  profit  by  voluntary  associa- 
tion of  three  or  more  persons,  one  of  whom,  at  least, 
must  be  a  citizen  of  this  Commonwealth,"  said  sup- 
plement approved  the  twenty-ninth  day  of  May, 
one  thousand  nine  hundred  and  one;  and  to  extend 
the  provisions  of  said  act  to  all  corporations  for 
profit  embraced  within  corporations  of  the  second 
class,  defined  in  section  two  (2)  and  the  various  sup- 
plements to  section  two  (2),  of  the  act  of  April  twen- 
ty-ninth, one  thousand  eight  hundred  and  seventy- 
four,  and  confirming  all  charters  granted  under  the 
said  supplements,  to  corporations  which  have  been 
formed  under  the  various  supplements  to  the  said 
section  two  (2)  of  the  act  of  April  twenty-ninth,  one 
thousand  eight  hundred  and  seventy-four,  by  the 
association  of  three  or  more  persons,  one  of  whom 
at  least  was  a  citizen  of  this  Commonwealth. 

Section  i.  Be  it  enacted,  etc..  That  section  one  (i) 
of  an  act,  entitled  "A  Supplement  to  an  Act,  entitled 
*An  act  to  provide  for  th^  incorporation  and  regulation 
of  certain  corporations,  approved  April  twenty-ninth, 
one  thousand  eight  hundred  and  seventy-four/  authoriz- 
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ing  the  formation  of  corporations  for  profit  by  the  vol- 
untary association  of  three  or  more  persons,  one  of 
whom,  at  least,  must  be  a  citizen  of  this  Commonwealth," 
which  supplement  was  approved  May  twenty-ninth,  one 
thousand  nine  hundred  and  one,  which  reads  as  follows : 

"That  hereafter  corporations  for  profit,  embraced 
within  corporations  of  the  second  class,  defined  in  sec- 
tion two  (2)  of  the  act  to  which  this  is  a  supplement, 
may  be  formed  under  the  provisions  of  said  act,  by  the 
voluntary  association  of  three  or  more  persons,  and 
the  charter  of  an  intended  corporation  must  be  subscrib- 
ed by  two  or  more  persons,  one  of  wbom,  at  least,  must 
be  a  citizen  of  this  Commonwealth/*  shall  be  and  the 
same  is  amended  to  read  as  follows: 

Section  i.  Be  it  enacted,  etc.,  That  hereafter  cor- 
porations for  profit,  embraced  within  corporations  of  the 
second  class,  defined  in  section  two  (2)  and  the  various 
supplements  to  said  section  two  (2)  of  the  act  to  which 
thiis  is  a  supplement,  may  be  formed,  under  the  provision 
of  said  act,  by  voluntary  association  of  three  or  more 
persons,  and  the  charter  of  an  intended  corporation  must 
be  subscribed  by  two  or  more  persons,  one  of  whom,  at 
least,  must  be  a  citizen  of  this  Commonwealth.  All  cor- 
porations formed  under  the  provisions  of  the  several 
supplements  of  section  two  (2)  of  the  Act  of  April  twen- 
ty-ninth, one  thousand  eight  hundred  and  seventy-four, 
by  the  voluntary  association  of  three  or  more  persons, 
and  the  charter  of  said  corporation  having  been  sub- 
scribed by  not  less  than  two  persons,  one  of  whom  was 
a  citizen  of  this  Conunonwealth,  and  in  which  charters 
had  been  granted  by  the  Governor  of  the  Commonwealth 
of  Pennsylvania,  be  and  the  same  are  hereby  ratified  and 
confirmed,  to  the  same  extent  as  though  the  said  several 
supplements  to  the  Act  of  April  twenty-ninth,  one  thou- 
.sand  eight  hundred  and  seventy-four,  had  been  a  part 
and  parcel  of  the  original  section  two  (2)  of  the  Act  of 
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April  twenty-ninth,   one  thousand   eight  hundred  and 
seventy-four. 

Section  2.     All  laws  or  parts  of  laws  inconsistent 
herewith  be  and  the  same  are  hereby  repealed. 


ACT  i6th  MARCH,  1905,  P.  L.,  42. 

An  Act  providing  for  the  voting  of  shares  of  stock  in 
corporations  in  this  Commonwealth,  held  by  ex- 
ecutors, administrators,  guardians,  and  trustees,  and 
the  manner  of  voting  the  same. 

Section  i.  Be  it  enacted,  etc..  That  from  and  after 
the  passage  of  this  act,  executors,  administrators,  guar- 
dians and  trustees,  whether  created  by  last  will  and 
testament  or  by  decree  of  the  proper  court,  shall  have 
the  same  right  and  power,  either  in  person  or  by  proxy, 
at  all  corporate  meetings,  to  vote  any  and  all  shares  of 
stock,  by  them  held  in  such  fiduciary  capacity,  in  any 
corporation  in  this  Commonwealth  or  organized  under 
the  laws  of  the  same,  as  the  deceased,  or  legal  owner 
thereof  had  in  his  lifetime  or  during  his  legal  ownership 
thereof.  And  where  such  stock  is  certified,  or  stands 
on  the  books  of  such  corporation  in  the  name  of,  or  has 
passed  by  operation  of  law  or  by  virtue  of  aiiy  last  will 
and  testament  to,  more  than  two  such  executors,  ad- 
ministrators, guardians  or  trustees,  and  dispute  shall 
arise  among  them,  the  said  shares  of  stock  shall  be 
voted  by  a  majority  of  such  executors,  administrators, 
guardians  and  trustees,  and  in  such  manner  and  for  such 
purposes  as  such  majority  shall  authorize,  direct  or  de- 
sire the  same  to  be  voted. 
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SUPPLEMENT  24th  MARCH,  1905,  P.  L.,  56. 

A  Supplement  to  an  act,  entitled  "A  supplement  to  an 
act,  entitled  'An  act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,'  approved 
the  twenty-ninth  day  of  April,  Anno  Domini  one 
thousand  eight  hundred  and  seventy-four,  further 
amending  the  twelfth  section  thereof  so  as  to  per- 
mit corporations  organized  thereunder,  either  for 
the  purpose  of  carrying  on  any  manufacturing 
business,  or  for  the  supply  of  water,  or  for  the 
manufacture  or  supplying  of  light,  to  purchase 
bonds  or  stock  of  other  corporations  of  the  same 
character,  or  to  guarantee  the  payment  of  interest 
and  principal  of  such  bonds,  or  either  principal  or 
interest,  or  to  lease  and  operate  corporate  property," 
approved  the  twenty-sixth  day  of  June,  Anno 
Domini  one  thousand  eight  hundred  and  ninety-five, 
correcting  errors  therein  and  validating  all  acts 
done  in  pursuance  thereof. 

Whereas,  By  the  title  of  the  act  above  mentioned, 
it  is  apparent  that  it  was  intended  to  relate  to  corpora- 
tions organized  under  the  corporation  act  of  one  thou- 
sand eight  hundred  and  seventy-four,  either  for  the 
purpose  of  carrying  on  any  manufacturing  business,  or 
for  the  supply  of  water,  or  for  the  manufacture  or  sup- 
ply of  light; 

And  whereas,  Said  supplement  to  said  act  reads 
as  follows :  "The  stock  of  every  corporation  created  un- 
der the  provisions  of  this  statute  shall  be  deemed  per- 
sonal property  and  no  shares  shall  be  transferable  until 
all  previous  calls  thereon  shall  have  been  fully  paid  in, 
or  shall  have  been  declared  forfeited  for  the  non-payment 
of  calls  thereon.  No  note  or  obligation  given  by  a 
stockholder,  whether  secured  by  pledge  or  otherwise, 
shall  be  considered  as  a  payment  of  any  part  of  the 
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capital  stock.  It  shall  and  may  be  lawful  for  any  com- 
pany, organized  under  the  provisions  of  this  act,  either 
for  the  purpose  of  carrying  on  any  manufacturing  busi- 
ness, or  for  the  supply  of  water  for  manufacturing  and 
supplying  light,  of  this  Commonwealth  or  elsewhere,  to 
subscribe  for,  take,  purchase,  hold  and  dispose  of  the 
bonds  or  stock  in  any  company  of  the  same  character, 
incorporated  under  the  provisions  of  this  act  or  its  sup- 
plements, or  guarantee  the  payment  of  said  bonds  and 
the  interest  thereon,  or  either  principal  or  interest,  or  to 
enter  into  contracts  for  the  use  or  lease  of  the  corporate 
property,  real,  personal  or  mixed,  of  such  company,  upon 
such  terms  as  may  be  agreed  upon  with  the  company 
or  companies  owning  the  same,  and  to  run,  use  and 
operate  such  property  in  accordance  with  such  contract 
or  lease ;" 

And  whereas,  The  intent  and  meaning  of  the  said 
act  as  amended,  respect  being  had  to  the  title  and  the 
main  body  thereof,  is  not  well  and  clearly  expressed; 
therefore, — 

Section  i.  Be  it  enacted,  etc.,  That  section  one  of 
the  said  act  of  Assembly,  hereinbefore  recited  at  length, 
be  amended  to  r^ad  as  follows: 

The  stock  of  every  corporation  created  under  the 
provisions  of  this  statute  shall  be  deemed  personal  prop- 
erty; and  no  shares  shall  be  transferable  until  all  pre- 
vious calls  thereon  shall  have  been  fully  paid  in,  or  shall 
have  been  declared  forfeited  for  the  non-payment  of 
calls  thereon.  No  note  or  obligation  given  by  a  stock- 
holder, whether  secured  by  pledge  or  otherwise,  shall 
be  considered  as  a  payment  of  any  part  of  the  capital 
stock.  It  shall  and  may  be  lawful  for  any  corporation, 
organized  under  the  provisions  of  this  act  either  for 
the  purpose  of  carrying  on  any  manufacturing  business, 
or  for  the  supply  of  water,  or  for  the  manufacture  or 
supplying  of  light,  to  subscribe  for,  take,  purchase,  hold, 
and  dispose  of  the  bonds  or  stock  in  any  company  of  the 
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same  character,  incorporated  under  the  provisions  of  this 
act  or  its  supplements,  or  guarantee  the  payment  of 
said  bonds  and  the  interest  thereon,  or  either  principal 
or  interest,  or  to  enter  into  contracts  for  the  use  or 
lease  of  the  corporate  property,  real,  personal  or  mixed, 
of  such  company,  upon  such  terms  as  may  be  agreed 
upon  with  the  company  or  companies  owning  the  same, 
and  to  run,  use  and  operate  such  property  in  accordance 
with  such  contract  or  lease. 

Section  2.  All  contracts  heretofore  made  and  en- 
tered into,  since  the  passage  of  the  above  recited  act, 
for  the  use  or  lease  of  their  corporate  property,  real, 
personal  or  mixed,  by  companies  incorporated  under  the 
corporation  act  of  one  thousand  eight  hundred  and  sev- 
enty-four, for  the  purpose  of  carrying  on  any  manufac- 
turing business,  or  for  the  supply  of  water,  or  for  the 
manufacture  or  supplying  of  light,  and,  generally,  all 
things  lawfully  done  in  pursuance  of  said  recited  act,  are 
hereby  validated,  with  like  effect  as  if  the  said  recited 
act  were  in  the  words  of  this  supplement:  Provided, 
That  nothing  herein  contained  shall  apply  to  or  affect 
pending  litigation. 


ACT  31st  MARCH,  1905,  P.  L.,  93. 

Amending  the  third  section  of  a  supplement  to  an  act, 
entitled  "An  act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,"  approved 
April  twenty-nine,  one  thousand  eight  hundred  and 
seventy-four,  "providing  for  the  improvement, 
amendment  and  alteration  of  the  charters  of  cor- 
porations of  the  second  class,  *  *  *  *  requiring 
corporations  to  file  a  certificate  with  the  Governor 
of   the    Commonwealth,   setting   forth   that   all   re- 
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ports  required  by  the  Auditor  General  of  the  Com- 
monwealth have  been  duly  filed,  and  that  all  taxes 
due  the  Commonwealth  have  been  paid,  before  the 
improvement,  amendment  or  alteration  of  the  char- 
ter of  any  corporation. 

Section  i.  Be  it  enacted,  etc.,  That  section  three 
of  a  supplement  to  an  act  "providing  for  the  improve- 
ment, amendment  and  alteration  of  the  charters  of  cor- 
porations of  the  second  class,  and  authorizing  the  in- 
corporation of  traction  motor  companies,"  approved  the 
thirteenth  day  of  June,  one  thousand  eight  hundred  and 
eighty-three,  ******  be  and  the  same  is  hereby 
altered  and  amended  so  as  to  read  as  follows : 

Section  3.  The  said  corporation  shall  prepare  a 
certificate,  under  its  corporate  seal,  setting  forth  the 
character  and  objects  of  the  proposed  improvement, 
amendment  or  alteration  of  their  charter,  or  the  instru- 
ment upon  which  the  said  corporation  is  formed  or 
established;  also,  that  all  reports  required  by  the  Audi- 
tor General  of  the  Commonwealth  have  been  filed^  and 
that  all  taxes  due  the  Commonwealth  of  Pennsylvania 
have  been  paid ;  acknowledged  by  the  president  and  sec- 
retary of  said  corporation  before  the  recorder  of  deeds 
of  the  county  wherein  such  corporation  has  its  princi- 
pal office  or  place  of  business ;  which  certificate,  togeth- 
er with  proof  of  publication  of  notice,  as  provided  in  sec- 
tion two  of  the  supplement  to  an  act  of  which  this  is  an 
amendment,  shall  then  be  produced  to  the  Governor  of 
the  Commonwealth,  who  shall  examine  the  same,  and, 
if  he  find  it  to  be  in  proper  form,  and  that  such  improve- 
ments, amendments  or  alterations  are  or  will  be  lawful 
and  beneficial,  and  not  injurious,  to  the  community,  and 
are  in  accord  with  the  purpose  of  the  charter,  and  that 
all  reports  required  by  the  Auditor  General  of  the  Com- 
monwealth have  been  duly  filed,  and  that  all  taxes  due 
the  Commonwealth  of  Pennsylvania  have  been  paid,  he 
shall  approve  thereof  and  endorse  his  approval  thereon. 
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and  direct  letters  patent  to  issue,  in  the  usual  form,  re- 
citing the  said  improvements,  amendments  or  altera- 
tions; and  the  said  certificate  shall  then  be  recorded  in 
the  office  of  the  Secretary  of  the  Commonwealth,  and, 
with  all  its  endorsements,  shall  then  be  recorded  in  the 
office  for  the  recording  of  deeds  in  and  for  the  proper 
county,  where  the  principal  office  or  place  of  business 
of  said  corporation  is  located;  and  from  thenceforth  the 
same  shall  be  deemed  and  taken  to  be  a  part  of  the 
charter  or  instrument  upon  which  said  corporation  was 
formed  or  established,  to  all  intents  and  purposes,  as 
ii  the  same  had  originally  been  made  a  part  thereof: 
Provided,  That  nothing  herein  contained  shall  author- 
ize the  amendment,  alteration,  improvement  or  exten- 
sion of  the  charter  of  any  gas  or  water  company,  so  as 
to  interfere  with  or  cover  territory  previously  occupied 
by  any  other  gas  or  water  company. 


ACT  31st  MMICH,  1905,  P.  L.,  95. 

An  Act  to  amend  section  three  of  a  supplement  to  an 
act,  entitled  "An  act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,"  approved  the 
twenty-ninth  day  of  April,  one  thousand  eight  hun- 
dred and  seventy-four,  providing  for  the  merger 
and  consolidation  of  certain  corporations,  approved 
the  twenty-ninth  day  of  May,  one  thousand  nine 
hundred  and  one ;  requiring  the  filing  of  all  reports 
required  ,by  the  Auditor  General,  and  the  pa)rment 
of  all  taxes  due  the  Commonwealth  of  Pennsylva- 
nia, by  corporations,  before  merger  or  consolidation. 

Section  i.  Be  it  enacted,  etc.,  That  section  three  of 
a  supplement  to  an  act,  entitled  "An  act  to  provide  for 
the  incorporation  and  regulation  of  certain  corporations," 
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approved  the  twenty-ninth  day  of  April,  one  thousand 
eight  hundred  and  seventy-four,  which  reads  as  follows : 

"Section  3.  Upon  the  filing  of  said  certificates  and 
agreement,  or  copy  of  agreement,  in  the  office  of  the 
Secretary  of  the  Commonwealth,  the  said  merger  shall 
be  deemed  to  have  taken  place,  and  the  said  corporation 
to  be  one  corporation  under  the  namie  adopted  in  and 
by  said  agreement,  possessing  all  the  rights,  privileges 
and  franchises  theretofore  invested  in  each  of  them,  and 
all  the  estate  and  property,  real  and  personal,  and  rights 
of  action  of  each  of  said  corporations  shall  be  deemed 
and  taken  to  be  transferred  to  and  vested  in  the  said 
new  corporation  without  any  further  act  or  deed:  Pro- 
vided, That  all  rights  of  creditors  and  all  liens  upon  the 
property  of  each  of  said  corporatons  shall  continue  un- 
impaired, and  the  respective  constituent  corporations 
may  be  deemed  to  be  in  existence  to  preserve  the  same ; 
and  all  debts,  duties  and  liabilities  of  each  of  said  con- 
stituent corporations  shall  thenceforth  attach  to  said 
new  corporation,  and  may  be  enforced  against  it  to  the 
same  extent  and  by  the  same  process  as  if  said  debts, 
duties  and  liabilities  had  been  contracted  by  it.  But 
such  merger  and  consolidation  shall  not  be  complete, 
and  no  such  consolidated  corporation  shall  do  business 
of  any  kind  until  it  shall  have  first  obtained  from  the 
Governor  of  the  Commonwealth  new  Letters  Patent, 
and  shall  have  paid  to  the  State  Treasurer  a  bonus  of 
one-third  of  one  per  centum  upon  all  its  capital  stock  in 
excess  of  the  amount  of  capital  stock  of  the  several  cor- 
porations so  consolidating,  upon  which  the  bonus  requir- 
ed by  law  had  been  theretofore  paid,"  be  and  the  same 
is  hertby  amended  to  read  as  follows: 

Section  3.  Upon  the  filing  of  said  certificates  and 
agreement,  or  copy  of  agreement,  in  the  office  of  the 
Secretary  of  the  Commonwealth,  the  said  merger  shall 
be  deemed  to  have  taken  place  and  the  said  corporations 
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to  be  one  corporation  under  the  name  adopted  in  and  by 
said  agreement,  possessing  all  the  rights,  privileges  and 
franchises  theretofore  vested  in  each  of  them,  and  all  the 
estate  and  property,  real  and  personal,  and  all  the  rights 
of  action  of  each  of  said  corporations,  shall  be  deemed 
and  taken  to  be  transfered  to  and  vested  in  the  said 
new  corporation,  without  any  further  act  or  deed :  Pro- 
vided, That  all  rights  of  creditors  and  all  liens  upon  the 
property  of  each  of  said  corporations  shall  continue  un- 
impaired, and  the  respective  constituent  corporations 
may  be  deemed  to  be  in  existence  to  perserve  the  same ; 
and  all  debts,  duties  and  liabilities  of  each  of  said  con- 
stituent corporations  shall  thenceforth  attach  to  the  said 
new  corporation,  and  may  be  enforced  against  it  to  the 
same  extent  and  by  the  same  process  as  if  said  debts 
duties  and  liabilities  had  been  contracted  by  it.  But 
such  merger  and  consolidation  shall  not  be  complete,  and 
no  such  consolidated  corporation  shall  do  any  busi- 
ness of  any  kind,  until  it  shall  have  first  obtained  from 
the  Governor  of  the  Commonwealth  new  Letters  Patent, 
and  shall  have  paid  to  the  State  Treasurer  a  bonus  of 
one-third  of  one  per  centum  on  all  its  corporate  stock  in 
excess  of  the  amount  of  the  capital  stock  of  the  several 
corporations  so  consolidating,  upon  which  the  bonus  re- 
quired by  law  had  been  theretofore  paid :  And  provided 
further,  That  new  letters  patent  of  such  consolidated 
corporation  shall  not  be  issued  by  the  Governor  of  the 
Commonwealth  until  each  and  every  corporation,  enter- 
ing and  forming  the  consolidated  corporation,  shall  have 
filed  with  the  Secretary  of  the  Commonwealth  a  cer- 
tificate from  the  Auditor  General  of  the  Commonwealth, 
setting  forth  that  all  reports  required  by  the  Auditor 
General  of  the  Conmionwealth  have  been  duly  filed, 
and  that  all  taxes  due  the  Commonwealth  of  Pennsyl- 
vania have  been  paid. 

Section  2.    All  acts  and  parts  of  acts  inconsistent 
herewith  be  and  the  same  are  hereby  repealed. 
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ACT  14th  APRIL,  1905,  P.  L.,  166. 

An  Act  to  impose  a  penalty  for  failure  of  corporations, 
joint-stock  associations,  limited  partnership,  or  com- 
panies whatsoever,  to  report  to  the  Auditor  Gener- 
al's Department  for  any  three  tax  years. 

Section  i.  Be  it  enacted,  etc..  That  in  case  of  any 
corporation,  joint-stock  association,  limited  partnership, 
or  companies  whatsoever,  formed,  erected,  incorporated 
or  organized  by  or  under  any  law  of  this  Commonwealth, 
general  or  special;  or  formed,  erected,  incorporated  or 
organized  under  the  laws  of  any  other  State  or  country, 
doing  business  in  this  Commonwealth,  of  any  kind  what- 
soever, or  having  filed  a  statement  of  location  of  office 
in  the  office  of  the  Secretary  of  the  Commonwealth;  or 
having  registered  in  the  Auditor  General's  Department, 
except  such  corporations,  joint-stock  associations,  lim- 
ited partnerships,  or  other  companies  as  are  now  by  the 
several  acts  of  Assembly  of  this  Commonwealth  specifi- 
cally exempted  from  making  reports  to  the  Auditor  Gen- 
eral's Department,  shall  neglect  or  refuse  to  make  re- 
ports to  the  Auditor  General,  as  required  by  the  several* 
provisions  of  law,  for  any  three  tax  years,  such  corpora- 
tion, joint-stock  association,  limited  partnership  or  other 
company  shall  be  liable  to  a  penalty  of  five  hundred  dol- 
lars ($500),  which  shall  be  settled  against  such  cor- 
poration, joint-stock  association,  limited  partnership  or 
other  company  by  the  Auditor  General  find  Slate  Treas- 
urer, in  the  same  manner  as  State  taxes  are  now  settled 
against  corporations,  joint-stock  associations,  limited 
partnerships  or  other  companies:  Provided,  That  this 
act  shall  not  be  construed  to  relieve  such  corporations, 
joint-stock  associations,  limited  partnerships  or  other 
companies  from  the  liability  to  any  penalty  or  penalties 
now  in  force  by  provision  of  law. 

Section  2.    That  the  penalty  imposed  by  this  act 
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shall  be  a  Hen  upon  the  franchises  and  property,  both 
real  and  personal,  of  such  corporations,  joint-stock  as- 
sociations, limited  partnerships  or  other  companies,  from 
the  date  of  settlement  by  the  Auditor  General  and  State 
Treasurer. 


ACT  22nd  APRIL,  1905,  P.  L.,  264. 

An  Act  to  amend  the  first  section  of  an  act.  entitled  "An 
act  to  provide  for  the  manner  of  reducing  the  capi- 
tal stock  of  corporations,"  approved  the  eighth  day 
of  June,  Anno  Domini  one  thousand  eight  hundred 
and  ninety-three  (1893)  ;  extending  the  provisions  of 
the  said  act  to  all  corporations  created  by  general 
or  special  law,  and  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith. 

Section  i.  Be  it  enacted,  etc.,  That  the  first  sec- 
tion of  an  act,  entitled  "An  act  to  provide  for  the  man- 
.  ner  of  reducing  the  capital  stock  of  corporations,"  ap- 
proved the  eighth  day  of  June,  Anno  Domini  one  thou- 
sand eight  hundred  and  ninety-three  (1893),  which  reads 
as  follows : 

"Section  i.  Be  it  enacted,  etc.,  That  the  capital 
stock  of  any  corporation  may  be  reduced,  from  time  to 
time,  by  the  consent  of  the  persons  or  bodies  corporate 
holding  the  larger  amount  in  value  of  the  stock  of  such 
company,  provided  that  such  reductions  shall  not  be 
below  the  amount  of  capital  stock  required  by  law  for 
the  formation  of  such  company,"  be  and  the  same  is 
hereby  amended  to  read  as  follows : 

Section  i.  Be  it  enacted,  etc.,  That  the  capital 
stock  of  any  corporation  created  by  general  or  special 
law  may  be  reduced,  from  time  to  time,  by  the  consent 
of  the  persons  or  bodies  corporate  holding  the  larger 
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amount  in  value  of  the  stock  of  such  corporation,  pro- 
vided that  such  reduction  shall  not  be  below  the  mini- 
mum amount  of  capital  stock  required  by  Jaw  for  the 
formation  of  corporations  formed  for  similar  purposes. 

Section  2.    All  acts  or  parts    of  acts    inconsistent 
herewith  are  hereby  repealed. 


ACT  22nd  APRIL,  1905,  P.  L.,  2S0. 

An  Act  to  amend  section  one  of  the  act.  entitled  "An 
act  to  provide  for  increasing  the  capital  stock  and 
indebtedness  of  corporations,"  approved  the  ninth 
day  of  February,  Anno  Domini  one  thousand  nine 
hundred  and  one;  authorizing  corporations  to  in- 
crease their  capital  stock  and  indebtedness,  and  se- 
cure the  payment  of  principal  and  interest  of  their 
indebtedness. 

Section  i.  Be  it  enacted,  etc,  That  the  first  section 
of  the  act,  entitled  "An  act  to  provide  for  increasing  the 
capital  stock  and  indebtedness  of  corporations,"  ap- 
proved the  ninth  day  of  February,  Anno  Domini  one 
thousand  nine  hundred  and  one,  which  reads  as  follows: 

"Section  i.  Be  it  enacted,  etc..  That  the  capital 
stock  or  indebtedness,  or  both,  of  any  corporation  creat- 
ed by  general  or  special  law  may,  with  the  consent  of 
the  persons  or  bodies  corporjate  holding  the  .  larger 
amount  in  value  of  its  stock,  be  increased  to  such  an 
amount  in  the  aggregate  of  each  as  it  shall  deem  neces- 
sary to  accomplish  and  carry  on  and  enlarge  the  busi- 
ness and  purposes  of  the  corporation.  Such  increase  of 
either  may  be  made  at  once  or  from  time  to  lime,  as  the 
stockholders  aforesaid  shall  determine."  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows : 

Section  i.    Be  it  enacted,  etc.,  That  the  capital  stock 
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or  indebtedness,  or  both,  of  any  corporation  created  by 
general  or  special  law  may,  with  the  consent  of  the  per- 
sons or  bodies  corporate  holding  the  larger  amount  in 
value  of  its  stock,  be  increased  to  such  an  amount  in  tlie 
aggregate  of  each,  without  regard  to  the  amount  of  the 
other,  and  regardless  of  any  limitation  upon  the  amount 
of  either  prescribed  in  any  general  or  special  law  regu- 
lating any  such  corporation,  as  it  shall  deem  necessary 
to  accomplish  and  carry  on  and  enlarge  the  business  and 
purposes  of  such  corporation.  Such  increase  of  either 
may  be  made  at  once  or  from  time  to  time,  as  the  ma- 
jority in  interest  of  the  stockholders  shall  determine,  as 
aforesaid ;  and  upon  the  authorizing  of  any  such  increase 
of  indebtedness  by  the  stockholders  of  such  corpora- 
tion, in  the  manner  hereinafter  provided,  it  shall  be  law- 
ful for  such  corporation  to  secure  the  payment  of  the 
principal  or  interest,  or  both,  of  all  or  any  part  of  such 
indebtedness,  by  mortgage,  deed  of  trust,  or  other  pledge 
or  conveyance,  by  way  of  security,  of  all  or  any  part  of 
its  real  and  personal  property,  rights,  privileges,  and 
franchises,  and  in  such  manner  and  upon  such  terms  as 
its  board  of  directors  may  determine. 


.  ACT  13th  APRIL,  1905,  P,  L.,  152. 

Providing  that  the  right  of  eminent  domain,  as  respects 
the  appropriation  of  streams,  rivers  or  waters,  or 
the  land  covered  thereby,  shall  not  be  exercised  by 
water  companies  incorporated  under  law. 

Section  i.  Be  it  enacted,  etc.,  That  no  water  com- 
pany, hereafter  incorporated  under  any  law,  shall  have 
powers  or  exercise  the  right  of  eminent  domain,  as  re- 
spects the  appropriation  of  the  streams,  rivers  or  waters 
of  this  Commonwealth,  or  any  of  them,  nor  the  land 
covered  thereby. 
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ACT  22nd  APRIL,  1905,  P.  L.,  260. 

To  preserve  the  purity  of  the  waters  of  the  State,  for 
the  protection  of  the  public  health. 

Section  i.  Be  it  enacted,  etc.,  That  the  term  *Sva- 
ters  of  the  State,"  wherever  used  in  this  act,  shall  in- 
clude all  streams  and  springs,  and  all  bodies  of  surface 
and  of  ground  water,  whether  natural  or  artificial  with- 
in the  boundaries  of  the  State. 

Section  2.  Every  municipal  corporation,  private 
corporation,  company,  and  individual  supplying  or  au- 
thorized to  supply  water  to  the  public,  within  the  State, 
shall  within  sixty  days  after  the  passage  of  this  act,  file 
with  the  Commissioner  of  Health  a  certified  copy  of  the 
plans  and  surveys  of  the  waterworks,  with  a  description 
of  the  source  from  which  the  supply  of  water  is  derived; 
and  no  additional  source  of  supply  shall  thereafter  be 
used,  without  a  written  permit  from  the  Commissioner 
of  Health,  as  hereinafter  provided. 

Section  3.  No  municipal  corporation,  private  cor- 
poration, company,  or  individual  shall  construct  water- 
works for  the  supply  of  water  to  the  public  within  the 
State,  or  extend  the  same,  without  a  written  permit,  to 
be  obtained  from  the  Commissioner  of  Health  if,  in  his 
judgment,  the  proposed  source  of  supply  appears  to  be 
not  prejudicial  to  the  public  health.  The  application  for 
such  permit  must  be  accompanied  by  a  certified  copy 
of  the  plans  and  surveys  for  such  waterworks,  or  exten- 
sion thereof,  with  a  description  of  the  source  from  which 
it  is  proposed  to  derive  the  supply;  and  no  additional 
source  of  supply  shall  subsequently  be  used  for  any 
such  waterworks  without  a  similar  permit  from  the  Com- 
missioner of  Health.  When  application  shall  be  made 
for  a  permit,  under  either  of  the  above  provisions  of  this 
section,  it  shall  be  the  duty  of  the  commissioner  to  pro- 
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ceed  to  examine  the  application,  without  delay,  and, 
as  soon  as  possible,  he  shall  make  a  decision,  in  writing ; 
and,  within  thirty  days  after  such  decision,  the  corpora- 
tion, company,  or  individual  making  such  application 
may  appeal  to  any  court  of  common  pleas  of  the  coun- 
ty, and  said  court  shall,  without  delay,  hear  the  appeal, 
and  shall  make  an  order  approving,  setting  aside,  or 
modifying  such  decision,  or  fixing  the  terms  upon  which 
said  permit  shall  be  granted.  The  penalty  for  failure  to 
file  copies  of  plans,  surveys,  and  descriptions  of  existing 
waterworks,  within  the  time  hereinbefore  fixed,  and  for 
the  construction  or  extension  of  waterworks,  or  the  use 
of  an  additional  source  of  supply,  without  a  permit  from 
the  Commissioner  of  Health,  shall  be  five  hundred  dol- 
lars, and  further  penalty  of  fifty  dollars  per  day  for  each 
day  that  the  works  are  in  operation  contrary  to  the 
provisions  of  this  act,  recoverable  by  the  Commonwealth, 
at  the  suit  of  the  Commissioner  of  Health,  as  debts  of 
like  amount  are  recoverable  by  law. 

Section  4.  No  person,  corporation,  or  municipality 
shall  place,  or  permit  to  be  placed,  or  discharge  or 
permit  to  flow  into  any  waters  of  the  State,  any 
sewage,  except  as  hereinafter  provided.  But  this  act 
shall  not  apply  to  waters  pumped  or  'flowing  from  coal 
mines  or  tanneries,  nor  prevent  the  discharge  of  sewage 
from  any  public  sewer  system,  owned  and  maintained 
by  a  municipality,  provided  such  sewer  system  was  in 
operation  and  was  discharging  sewage  into  any  waters 
of  the  State  at  the  time  of  the  passage  of  this  act.  But 
this  exception  shall  not  permit  the  discharge  of  sewage 
from  the  sewer  system  which  shall  be  extended  subse- 
quent to  the  passage  of  this  act. 

For  the  purpose  of  this  act,  sewage  shall  be  defined 
as  any  substance  that  contains  any  of  the  waste  pro- 
ducts, or  excrementitious  or' other  discharges  from  the 
bodies  of  human  beings  or  animals. 

Section  5.    Upon  application  duly  made  to  the  Com- 
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missioner  of  Health,  by  the  public  authorities  having  by 
law  the  charge  of  the  sewer  system  of  any  municipality, 
the  Governor  of  the  State,  the  Attorney  General  and  the 
Commissioner  of  Health  shall  consider  the  case  of  such 
a  sewer  system,  otherwise  prohibited  by  this  act  from 
discharging  sewage  into  any  of  the  waters  of  the  State, 
and,  whenever  it  is  their  unanimous  opinion  that  the 
general  interests  of  the  public  health  would  be  sub- 
served thereby,  the  Commissioner  of  Health  may  issue 
a  permit  for  the  discharge  of  sewage  from  any  such 
sewer  system  into  any  of  the  waters  of  the  State,  and 
may  stipulate  in  the  permit  the  conditions  on  which 
such  discharge  may  be  permitted.  Such  permit,  before 
being  operative,  shall  be  recorded  in  the  office  of  the 
recorder  of  deeds  for  the  county  wherein  the  outlet  of 
the  said  sewer  system  is  located.  Every  such  permit  for 
the  discharge  of  sewage  from  a  sewer  system  shall  be 
revocable,  or  subject  to  modification  and  change,  by  the 
Commissioner  of  Health,  on  due  notice,  after  an  investi- 
gation and  hearing,  and  an  opportunity  for  all  interested 
therein  to  be  heard  thereon,  being  served  on  the  public 
authorities  of  the  mlinicipality  owning,  maintaining,  or 
using  the  sewage  system.  The  length  of  time,  after  re- 
ceipt of  the  notice,  within  which  the  discharge  of  sewage 
shall  be  discontinued  may  be  stated  in  the  permit,'  but 
in  no  case  shall  it  be  less  than  one  year  or  exceed  two 
years,  and  if  the  length  of  time  is  not  specified  in  the 
permit  it  shall  be  one  year.  On  the  expiration  of  the 
period  of  time  prescribed,  after  the  service  of  a  notice 
of  revocation,  modification,  or  change  from  the  Commis- 
sioner of  Health,  the  right  to  discharge  sewage  into  any 
of  the  waters  of  the  State  shall  cease  and  terminate ;  and 
the  prohibition  of  this  act  against  such  discharge  shall 
be  in  full  force,  as  though  no  permit  had  been  granted, 
but  a  new  permit  may  thereafter  again  be  granted,  as 
hereinbefore  provided. 

Section  6.     It  shall  be  the  duty  of  the  public  au- 
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thorities,  having  by  law  charge  of  the  sewer  system,  of 
every  municipality  in  the  State,  from  which  sewage  was 
being  discharged  into  any  of  the  waters  of  the  State  at 
the  time  of  the  passage  of  this  act,  to  file  with  the  Com- 
missioner of  Health,  within  four  months  after  the  pass- 
age of  this  act,  a  report  of  such  sewer  system,  which 
shall  comprise  such  facts  and  information  as  the  Com- 
missioner of  Health  may  require.  No  sewer  system 
shall  be  exempt  from  the  provisions  of  this  act,  against 
the  discharge  of  sewage  into  the  waters  of  the  State, 
for  which  a  satisfactory  report  shall  not  be  filed  with 
the  Commissioner  of  Health,  in  accordance  with  this 
section. 

Section  7.  The  penalty  for  the  discharge  of  sewage 
from  any  public  sewer  system  into  any  of  the  waters  of 
the  State,  without  a  duly  issued  permit,  in  any  case  in 
which  a  permit  is  required  by  this  act,  shall  be  five  hun- 
dred dollars,  and  a  further  penalty  of  fifty  dollars  per 
day  for  each  day  the  oflFense  is  maintained,  recoverable 
by  the  Commonwealth,  at  the  suit  of  the  Commissioner 
of  Health,  as  debts  of  like  amount  are  recoverable  by 
law.  The  penalty  for  the  discharge  of  sewage  from  any 
public  sewer  system  into  any  of  the  waters  of  the  State, 
without  filing  a  report,  in  any  case  in  which  a  report 
is  required  to  be  filed,  shall  be  fifty  dollars,  recoverable 
by  a  like  suit. 

Section  8.  All  individuals,  private  corporations,  and 
companies  that,  at  the  time  of  the  passage  of  this  act, 
are  discharging  sewage  into  any  of  the  waters  of  the 
State  may  continue  to  discharge  such  sewage,  unless, 
in  the  opinion  of  the  Commissioner  of  Health,  the  dis- 
charge of  such  sewage  may  become  injurious  to  the 
public  health.  If  at  any  time  the  Commissioner  of  Health 
considers  that  the  discharge  of  such  sewage  into  any 
of  the  waters  of  the  State  may  become  injurious  to  the 
public  health,  he  may  order  the  discharge  of  such  sew- 
age discontinued. 
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Section  9.  Every  individual,  private  corporation,  or 
company  shall  discontinue  the  discharge  of  sewage  into 
any  of  the  waters  of  the  State,  within  ten  days  after 
having  been  so  ordered  by  the  Commissioner  of  Health. 

Section  10.  Any  individual,  private  corporation,  or 
company  that  shall  discharge  sewage,  or  permit  the 
same  to  flow,  into  the  waters  of  the  State,  contrary  to 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction,  be  punished 
by  a  fine  of  twenty-five  dollars  for  each  offense,  and  a 
further  fine  of  five  dollars  per  day  for  each  day  the  of- 
fense is  maintained,  or  by  imprisonment  not  exceeding 
one  month,  or  both,  at  the  discretion  of  the  court. 

Section  11.  Any  order  or  decision,  under  this  act, 
of  the  Commissioner  of  Health,  or  that  of  the  Governor, 
Attorney  General  and  Commissioner  of  Health,  shall 
be  subject  to  an  appeal  to  any  court  of  common  pleas 
of  the  county  wherein  the  outlet  of  such  sewer  or  sew- 
er system,  otherwise  prohibited  by  this  act,  is  situated ; 
and  said  court  shall  have  power  to  hear  said  appeal,  and 
may  affirm  or  set  aside  said  order  or  decision,  or  modify 
the  same,  or  otherwise  fix  the  terms  upon  which  per- 
mission shall  be  granted.  But  the  order  or  decision  ap- 
pealed from  shall  not  be  superseded  by  the  appeal,  but 
shall  stand  until  the  order  of  the  court,  as  above. 


ACT  22nd  APRIL,  1905,  P.  L.,  264. 

To  authorize  railroad  companies  of  this  Commonwealtth, 
in  order  to  secure  an  adequate  supply  of  water  for 
their  corporate  purpose,  to  acquire,  hold,  dispose  of, 
and  guarantee  the  stock  and  securities  of  water 
companies. 

Section  i.     Be  it  enacted,  etc.,  That  in  order  to  en- 
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able  railroad  companies  of  this  Commonwealth  to  se- 
cure an  adequate  supply  of  water  for  their  necessary 
corporate  purposes,  they  are  hereby  authorized,  from 
time  to  time,  to  acquire,  own  and  hold,  pledge,  sell  or 
otherwise  dispose  of,  the  stock,  bonds  and  other  securi- 
ties, or  either,  and  to  guarantee  the  stock,  bonds  and 
other  securities,  or  either,  of  water  companies. 


an- 
au- 


ACT  4th  MAY,  1905,  P.  L.,  385. 

Creating  the  Water  Supply  Commission  of  Pennsylv 
ia;  defining  its  duties;  fixing  the  scope  of  its  au- 
thority and  powers,  and  making  an  appropriation  for 
the  payment  of  the  salaries  and  expenses  connected 
therewith. 

Section  i.  Be  it  enacted,  etc..  That  there  is  hereby 
created  the  Water  Supply  Commission  of  Pennsylvania^ 
to  consist  of  five  members,  three  of  whom  shall  within 
thirty  days  after  the  passage  of  this  act,  be  appointed  by 
the  Governor,  by  and  with  the  consent  of  the  Senate, 
to  serve  for  four  years  from  the  time  of  their  appoint- 
ment, and  the  two  remaining  members  of  the  Commis- 
sion shall  be  the  Commissioner  of  Forestry  and  the  Com- 
missioner of  Health,  to  be  called  and  known  as  the  Wa- 
ter Supply  Commission  of  Pennsylvania. 

Section  2.  The  members  of  the  Commission  shall, 
before  entering  upon  the  discharge  of  their  duties,  take 
and  subscribe  to  the  oath  of  office  provided  by  the  Con- 
stitution and  file  the  same  in  the  office  of  the  Secretary  of 
the  Commonwealth.  All  vacancies  occurring  in  the 
Comission  shall  be  filled  by  appointment  of  the  Gover- 
nor, for  four  years. 

Section     3.     Immediately    after    the    appointment 
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and  qualification  of  the  members  of  the  Commission, 
they  shall  proceed  to  organize  by  electing  a  chairman 
and  secretary.  It  shall  be  the  duty  of  the  Commission 
to  procure,  as  speedily  as  may  be,  all  the  data  and  facts 
necessary  to  advise  them  thoroughly  of  the  situation  of 
the  water  supply  of  the  State,  and  adopt  such  ways  and 
means  of  utilizing,  conserving,  purifying,  and  distribut- 
ing such  water  supplies  in  such  a  way  that  the  various 
communities  of  the  State  shall  be  fairly  and  equitably 
dealt  with  in  such  distribution:  Provided,  however, 
That  the  local  distribution  of  water  within  the  limits  of 
an  incorporated  village,  town  or  city  is  not  to  fall  with- 
in the  jurisdiction  of  this  Commission. 

Section  4.  It  shall  be  the  further  duty  of  the  Com- 
missioners, that  they  are  hereby  authorized  to  appoint 
a  competent  engineer,  at  a  salary  of  two  thousand  five 
hundred  dollars  per  annum,  and  a  competent  clerk,  who 
shall  also  be  a  stenographer,  at  a  salary  of  one  thousand 
two  hundred  dollars  per  annum,  to  assist  them  in  their 
labors. 

Section  5.  Hereafter  no  letters  patent  shall  be  is- 
sued to  any  company  desiring  to  be  incorporated  for  the 
purpose  of  supplying  water  to  the  public,  in  any  com- 
munity in  the  Commonwealth,  until  said  application  is 
first  submitted  to  and  has  received  the  approval  of  a 
m.ajority  of  the  said  Water  Sup{)ly  Commission. 

Section  6.  Each  member  of  the  Commission  shall 
receive  a  salary  of  three  thousand  dollars  per  annum, 
which  shall  be  paid  quarterly,  by  a  warrant  drawn  by 
the  Auditor  General  upon  the  State  Treasurer,  out  of 
moneys  not  otherwise  appropriated,  except  the  Com- 
missioner of  Forestry  and  the  Commissioner  of  Health, 
who  shall  serve  without  salary,  but  shall  be  allowed 
necessary  expenses. 

Section  7.  It  shall  be  the  further  duty  of  the  said 
Commission  to  collect  such  information  relative  to  the 
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existing  conditions  of  the  water  supply  of  the  State, 
and  to  make  an  annual  report  to  the  Governor  and  the 
Legislature,  based  upon  such  investigation,  recommend- 
ing such  future  legislation  as  in  its  opinion  is  necessary 
for  the  conservation,  development,  purification,  equit- 
able distribution,  and  supply  of  the  waters  of  the  State, 
and  in  particular  to  such  communities  as  are  now  great- 
ly in  need  of  extended  facilities  for  this  purpose. 

Section  8.  That  the  sum  of  forty  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary,  is  hereby 
specifically  appropriated  for  the  payment  of  salaries,  of- 
fice rent,  books,  maps,  papers,  et  cetera,  as  may  be  ne- 
cessary for  the  proper  carrying  into  effect  the  provi- 
sions of  this  act.  That  the  said  amount  shall  be  paid 
on  vouchers  duly  presented  and  certified  to  the  Atiditor 
General,  by  warrant  drawn  by  him  on  the  State  Treas- 
urer, out  of  moneys  not  otherwise  appropriated. 

Section  9.  That  all  acts  or  parts  of  acts  inconsis- 
tent herewith  be  and  the  same  are  hereby  repealed. 
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CORPORATION  STOCK  TAXATION. 


ACT  OF  JUNE  I,  1889,  P-  L.,  4^0. 

Section  19.  That  hereafter  no  limited  partnership, 
bank,  joint-stock  association,  association,  corporation  or 
company  whatsoever,  formed,  erected,  incorporated  or 
organized,  by  or  under  any  law  of  this  Commonwealth, 
general  or  special,  or  formed,  erected,  incorporated  or 
organized  under  the  laws  of  any  other  State,  and  doing 
business  in  this  Commonwealth,  shall  go  into  operation, 
without  first  having  the  name  of  the  institution  or  com- 
pany, the  date  of  incorporation  or  organization,  the  act 
of  Assembly  or  authority  under  which  formed,  incor- 
porated or  organized,  the  place  of  business,  the  postof- 
fice  address,  the  names  of  the  president,  chairman,  sec- 
retary and  treasurer  or  cashier,  and  the  amount  of  capi- 
tal authorized  by  its  charter,  and  the  amount  of  capital 
paid  into  the  treasury,  registered  in  the  offices  of  the 
Auditor  General:  and  every  limited  partnership,  bank, 
association,  joint-stiock  association,  company  or  cor- 
poration whatsoever,  now  engaged  in  business  in  this 
Commonwealth  shall  within  ninety  days  after  the  pass- 
age of  this  act,  register  as  herein  required  in  the  office 
of  the  Auditor  General ;  all  the  corporations,  companies, 
associations  and  limited  partnerships  aforesaid,  shall 
annually  hereafter  notify  the  Auditor  General  of  any 
change  in  their  officers ;  and  any  such  institution  or  com- 
pany which  shall  neglect  or  refuse  to  comply  with  the 
provisions  of  this  section,  shall  be  subject  to  a  penalty 
of  five  hundred  dollars,  which  penalty  shall  be  collected 
on  an  account  settled  by  the  Auditor  General  and  State 
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Treasurer  in  the  same  manner  as  taxes  on  capital  stock 
are  settled  and  collected. 

Section  22.  That  if  the  said  officers  of  any  such 
limited  partnership,  joint-stock  association  or  corpora- 
tion, shall  neglect  or  refuse  to  furnish  the  Auditor  Gen- 
eral, on  or  before  the  thirty-first  day  of  December  in 
each  and  every  year,  with  the  report  and  appraisement 
as  aforesaid,  as  required  by  the  twentieth  section  of  this 
act,  it  shall  be  the  duty  of  the  accounting  officers  of  the 
Commonwealth  to  add  ten  per  centum  to  the  tax  of 
said  limited  partnership,  joint-stock  association  or  cor- 
poration, for  each  and  every  year  for  which  such  report 
and  appraisement  were  not  so  furnished,  which  per- 
centage shall  be  settled  and  collected  with  the  said  tax 
in  the  usual  manner  of  settling  accounts  and  collecting 
such  taxes;  if  the  officers  of  any  such  limited  partner- 
ship, association,  joint-stock  association  or  corporation, 
or  any  of  them,  shall  intentionally  fail  to  comply  with 
the  requirements  of  the  twentieth  section  of  this  act 
for  three  successive  years,  he  or  they  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall 
be  sentenced  to  pay  a  fine  of  five  hundred  dollars  and 
undergo  an  imprisonment  not  exceeding  one  year,  or 
both  or  either,  at  the  discretion  of  the  court.  (Sec.  20 
is  supplied  by  Sec.  4,  act  of  June  8,  1891.) 

Section  29.  That  the  Auditor  Greneral  and  State 
Treasurer,  or  any  agent  appointed  by  them  or  either  of 
them,  are  hereby  authorized  to  examine  the  books  and 
papers  of  any  corporation,  institution,  company,  asso- 
ciation or  limited  partnership  m^de  taxable  by  this  act, 
to  verify  the  accuracy  of  any  return  made  under  the 
provisions  of  this  or  any  other  act  of  Assembly. 

Section  30.  That  in  the  settlement  by  the  Auditor 
General  and  State  Treasurer  of  all  accounts  for  taxes 
due  the  Commonwealth,  they  shall  charge  interest  upon 
the  amount  of  tax  or  balance  or  balances  found  due  the 
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Commonwealth,  at  the  rate  of  twelve  per  centum  per 
annum  from  thirty  days  after  the  time  said  taxes  or 
balances  become  due  and  payable  to  the  time  of  the 
settlement  of  the  same;  and  all  balances  due  the  Com- 
monwealth on  accounts  settled  by  the  Auditor  General 
and  State  Treasurer  shall  bear  interest  from  sixty  days 
after  date  of  settlement  at  the  rate  of  twelve  per  centum 
per  annum  until  the  same  are  paid;  and  any  judgment 
recorded  thereon  shall  bear  interest  at  the  rate  of 
twelve  per  centum  per  annum  until  paid;  and  the  pay- 
ment of  interest  as  aforesaid  shall  not  relieve  any  cor- 
poration from  any  of  the  penalties  or  commissions  pre- 
scribed by  law  for  neglect  or  refusal  to  furnish  reports 
to  the  Auditor  General  or  to  pay  any  claim  due  to  the 
Commonwelath  from  such  corporation:  Provided,  Th^t 
the  Auditor  General  shall  first  have  sent  to  such  cor- 
poration a  statement  of  the  amount  due. 

Section  31.  That  all  taxes  imposed  by  this  act 
shall  be  a  lien  upon  the  franchises  and  property,  both 
real  and  personal,  of  corporations,  companies,  associa- 
tions, joint-stock  associations  and  limited  partnerships, 
from  the  time  the  said  taxes  are  due  and  payable;  and 
whenever  the  franchises  or  property  of  a  corporation, 
company,  association,  joint-stock  association  or  limited 
partnership  shall  be  sold  at  a  judicial  sale,  all  taxes  due 
the  Commonwealth  shall  first  be  allowed  and  paid  out 
of  the  proceeds  of  such  sale,  before  any  judgment,  mort- 
gage or  other  claims  which  shall  be  entered  of  record  or 
become  a  lien  after  the  passage  of  this  act. 

Section  32.  That  no  corporation,  company,  joint- 
stock  association,  association  or  limitd^d  partnership 
made  taxable  by  this  act,  shall  hereafter  be  dissolved  by 
the  decree  of  any  court  of  common  pleas,  nor  shall  any 
judicial  sale  be  valid  or  a  distribution  of  the  prpceeds 
thereof  be  made,  until  all  taxes  due  the  Commonwealth 
have  been  fully  paid  into  the  State  treasury,  and  the 
certificate  of  the  Auditor  General,  State  Treasurer  ancj 


156  PENNA  CORPORATION  LAWS 

Attorney  General  to  this  effect  filed  in  the  proper  court, 
with  the  proceedings  for  dissolution  or  sale. 

Section  33.  That  nothing  in  this  act  contained 
shall  be  taken  or  construed  to  alter  or  repeal  existing 
laws  imposing  taxes  upon  collateral  inheritances,  or  im- 
posing any  bonus  or  tax,  nor  with  the  license  or  tax  on 
net  earnings  to  be  paid  by  bankers,  brokers,  private 
banks,  unincorporated  banks  and  savings  institutions. 

Section  34.  The  Auditor  General  is  hereby  author- 
ized to  prepare  all  blanks,  in  such  forms  as  he  may  deem 
best  calculated  to  insure  true  returns  of  all  property 
taxable  under  the  provisions  of  this  act,  and  the  col- 
lection of  the  taxes  therein,  and  to  take  all  necessary 
action  to  enforce  the  provisions  of  this  act. 

Section  35.  That  nothing  in  this  act  contained  shall 
be  taken  or  construed  to  relieve  any  person  or  persons, 
co-partnership,  unincorporated  association,  joint-stock 
association,  company,  limited  partnership,  bank  or  other 
corporation  whatsoever,  from  the  payment  of  any  tax, 
taxes  or  penalty  due  or  owing  to  the  Commonwealth 
under  any  law  in  force  at  the  time  of  the  passage  of 
this  act,  but  the  same  shall  be  collected  under  and  by 
virtue  of  the  laws  by  which  they  were  imposed,  which 
laws  shall  be  taken  for  said  purpose  to  be  in  full  force 
and  effect. 

Section  36.  That  from  and  after  the  passage  of  this 
act,  section  two,  three,  four  and  seven  of  the  act,  enti- 
tled "An  act  to  provide  revenue  by  taxation,"  approved 
the  seventh  day  of  June,  Anno  Domini  one  thousand 
eight  hundred  and  seventy-nine,  and  sections  one,  three, 
five  and  twenty  of  the  act,  entitled  "A  further  supple- 
ment to  an  act  entitled  *An  act  to  provide  revenue  by 
taxation,'  approved  the  seventh  of  June,  one  thousand 
eight  hundred  and  seventy-nine,"  approved  June  thirti- 
eth, one  thousand  eight  hundred  and   eighty-five,  and 
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section  one  of  an  act,  entitled  "An  act  requiring  boom 
companies  to  make  report  to  the  Auditor  General  of 
the  number  of  logs  annually  rafted  by  them,  and  to  pay 
taxes,"  approved  April  six,  one  thousand  eight  hundred 
and  seventy,  and  all  other  sections  and  parts  of  the  said 
acts  which  are  inconsistent  herewith,  or  which  are  here- 
by substantially  re-enacted,  and  all  other  acts  or  parts 
of  acts  inconsistent  herewith  or  which  are  hereby  sub- 
stantially re-enacted,  be  and  the  same  are  hereby  re- 
pealed, saving,  reserving  and  excepting  unto  the  Com- 
monwealth the  right  to  collect  any  tax,  taxes,  interest, 
penalty  or  penalties  due  or  owing,  or  accrued  under  the 
said  sections,  laws  or  parts  of  laws,  or  any  of  them, 
prior  to  the  date  of  the  approval  of  this  act. 


ACT  OF  JUNE  8,  1891,  P.  L.,  229,  SUPPLEMENT- 
ING SEC  20  OF  THE  ACT  OF  JUNE  i, 

1889,  P.  L.,  420. 

Section  4.  That  hereafter,  except  in  the  case  of 
banks,  savings  institutions  and  foreign  insurance  com- 
panies, it  shall  be  the  duty  of  the  president,  chairman  or 
treasurer  of  every  corporation  having  capital  stock,  every 
joint-stock  association  and  limited  partnership  whatso- 
ever, now  or  hereafter  organized  or  incorporated  by  or 
under  any  law  of  this  Commonwealth,  and  of  every  cor- 
poration, joint-stock  association  and  limited  partner- 
ship whatsoever  now  or  hereafter  incorporated  or  or- 
ganized by  or  under  the  laws  of  any  other  state  or  ter- 
ritory of  the  United  States,  or  by  the  United  States,  or 
by  any  foreign  government  and  doing  business  in  and 
liable  to  taxation  within  this  Commonwealth,  or  having 
capital  or  property  employed  or  used  in  this  Common- 
wealth, by  or  in  the  name  of  any  limited  partnership, 
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joint-stock  association,  company  or  corporation  what- 
soever, association  or  associations,  co-partnership  or  co- 
partnerships, person  or  persons,  or  in  any  other  manner, 
to  make  a  report  in  writing  to  the  Auditor  General  in 
the  month  of  November,  one  thousand  eight  hundred 
and  ninety-two,  and  annually  thereafter,  stating  specifi- 
cally. 

First.    Total  authorized  capital  stock. 

.   Second.    Total  authorized  number  of  shares. 

Third.     Number  of  shares  of  stock  issued. 

Fourth.     Par  value  of  each  share. 

Fifth.  Amount  paid  into  the  treasury  on  each 
share. 

Sixth.     Amount  of  capital  paid  in. 

Seventh.  Amount  of  capital  on  which  dividend  was 
declared. 

• 

Eighth.  Date  of  each  dividend  declared  during  said 
year  ended  with  the  first  Monday  of  November. 

Ninth.     Rate  per  centum  of  each  dividend  declared. 

Tenth.  Amount  of  each  dividend  during  the  year 
ended  with  the  first  Monday  in  said  month. 

Eleventh.     Gross  earnings  during  the  year. 

Twelfth.     Net  earnings  during  said  year. 

Thirteenth.     Amount  of  surplus. 

Fourteenth.  Amount  of  profit  added  to  sinking 
fund  during  said  year. 

Fifteenth.  Highest  price  of  sales  of  stock  between 
the  first  and  fifteenth  days  of  November  aforesaid. 

Sixteenth.  Highest  price  of  sales  of  stock  during 
the  year  aforesaid. 

Seventeenth.  AVerage  price  of  sales  of  stock  during 
the  year;  and  in  every  case  any  two  of  the  following 
named  officers  of  such  corporation,  limited  partnership 
or  joint-stock  association,  namely :  The  president,  chair- 
man, secretary  and  treasurer,  after  being  duly  sworn  or 
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• 

affirmed  to  do  and  perform  the  same  with  fidelity  and 
according  to  the  best  of  their  knowledge  and  belief,  shall, 
between  the  first  and  fifteenth  day  of  November  of  each 
year,  estimate  and  appraise  the  capital  stock  of  the 
said  company  at  its  actual  value  in  cash,  not  less  how- 
ever than  the  average  price  which  said  stock  sold  for 
during  said  year,  and  not  less  than  the  price  or  value  in- 
dicated or  measured  by  net  earnings  or  by  the  amount  of 
profit  made  and  either  declared  in  dividends  or  carried 
into  surplus  or  sinking  fund,  and  when  the  same  shall 
have  been  so  truly  estimated  and  appraised  they  shall 
forthwith  forward  to  the  Auditor  General  a  certificate 
thereof  accompanied  with  a  copy  of  the  said  oath  or 
affirmation,  signed  by  them  and  attested  by  a  magis- 
trate or  other  persons  duly  qualifiied  to  administer  the 
same:  Provided,  That  if  the  Auditor  General  and  State 
Treasurer,  or  either  of  them,  is  not  satisfied  with  the  ap- 
praisement and  valuation  so  made  and  returned,  they 
are  hereby  authorized  and  empowered  to  make  a  valua- 
tion thereof  based  upon  the  facts  contained  in  the  report 
herein  required,  or  upon  any  information  within  their 
possession  or  that  shall  come  into  their  possession,  and 
to  settle  an  account  on  the  valuation  so  made  by  them 
for  the  taxes,  penalties  and  interest  due  the  Common- 
wealth thereon  with  a  right  to  the  company  dissatisfied 
with  any  settlement  so  made  against  it  to  appeal  there- 
from in  the  manner  now  provided  by  law;  and  in  the 
event  of  the  neglect  or  refusal  of  the  officer  of  any  cor- 
poration, company,  joint-stock  association  or  limited 
partnership,  for  a  period  of  sixty  days  to  make  the  re- 
port and  appraisement  to  the  Auditor  General  as  herein 
provided,  it  shall  be  the  duty  of  the  Auditor  General  and 
State  Treasurer  to  estimate  a  valuation  of  the  capital 
stock  of  such  defaulting  corporation,  company,  joint- 
stock  association  or  limited  partnership,  and  settle  an 
account  for  taxes,  penalties  and  interest  thereon,  from 
which  settlement  there  shall  be  no  right  of  appeal. 
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ACT  OF  JUNE  8,  1893.  P-  L-,  353- 

■ 

Section  i.  Be  it  enacted,  etc.,  That  the  twenty-first 
section  of  an  act  which  became  a  law  on  the  first  day  of 
June,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-nine,  entitled  "A  further  supplement  to  an  act, 
entitled  'An  act  to  provide  revenue  by  taxation,'  approv- 
ed the  seventh  day  of  June,  Anno  Domini  one  thousand 
eight  hundred  and  seventy-nine,  as  the  said  section  is 
amended  by  an  act  approved  the  eighth  day  of  June,  An- 
no Domini  one  thousand  eight  hundred  and  ninety-one," 
be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows: 

Section  21.  That  every  corporation,  joint-stock  as- 
sociation, limited  partnership  and  company  whatsoever 
from  which  a  report  is  required  under  the  twentieth  sec- 
tion hereof,  shall  be  subject  to  and  pay  into  the  treasury 
of  the  Commonwealth  annually  a  tax  at  the  rate  of  five 
mills  upon  each  dollar  of  the  actual  value  of  its  whole 
capital  stock  of  all  kinds,  including  common,  special  and 
preferred,  as  ascertained  in  the  manner  prescribed  in  said 
twentieth  section,  and  it  shall  be  the  duty  of  the  treasur- 
er or  other  officers  having  charge  of  any  such  corpora- 
tion, joint-stock  association  or  limited  partnership  upon 
which  a  tax  is  imposed  by  this  section  to  transmit  the 
amount  of  said  tax  to  the  treasury  of  the  Commonwealth 
within  thirty  days  from  the  date  of  settlement  of  the 
account  by  the  Auditor  General  and  State  Treasurer: 
Provided,  That  for  the  purposes  of  this  act  interests  in 
limited  partnerships  or  joint-stock  associations  shall  be 
deemed  to  be  capital  stock  and  taxable  accordingly :  Pro- 
vided also.  That  corporations,  limited  partnerships  and 
joint-stock  associations  liable  to  tax  on  capital  stock  un- 
der this  section  shall  not  be  required  to  make  any  report 
or  pay  any  further  tax  on  the  mortgages,  bonds  and 
other  securities  owned  by  them  in  their  own  right  bnt 
corporations,  limited  partnerships  and  joint-stock  asso- 
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ciations  holding  such  securities  as  trustees,  executors,  ad- 
niinistrators,  guardians  or  in  any  other  manner  shall  re- 
turn and  pay  the  tax  imposed  by  this  act  upon  all  se- 
curities so  held  by  them  as  in  the  case  of  individuals: 
And  provided  further,  That  the  provisions  of  this  sec- 
tion shall  not  apply  to  the  taxation  of  so  much  of  the 
capital  stock  of  corporations,  limited  partnerships  or 
joint-stock  associations  organized  for  manufacturing  pur- 
poses, which  is  invested  in  and  actually  and  exclusively 
employed  in  carrying  on  manufacturing  within  the  State, 
except  companies  engaged  in  the  brewing  or  distilling 
of  spirits  or  malt  liquors  and  such  as  enjoy  and  exercise 
the  right  of  eminent  domain,  but  every  manufacturing 
corporation,  limited  partnership  or  joint-stock  associa- 
tion shall  pay  the  State  tax  of  five  mills  herein  provided 
upon  such  proportion  of  its  capital  stock,  if  any,  as  may 
be  invested  in  any  property  or  business  not  strictly  inci- 
dent or  appurtenant  to  its  manufacturing  business  in  ad- 
dition to  the  local  taxes  assessed  upon  its  property  in 
the  districts  where  located,  it  being  the  object  of  this 
proviso  to  relieve  from  State  taxation  only  so  much  of 
the  capital  stock  as  is  invested  purely  in  the  manufact- 
uring plant  and  business:  Provided  further.  In  case 
of  fire  or  marine  insurance  companies,  the  tax  imposed 
by  this  section  shall  be  at  the  rate  of  three  mills  on  each 
dollar  of  the  actual  value  of  the  whole  capital  stock. 
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CORPORATE  LOANS  OR  INDEBTEDNESS 


ACT  OF  JUNE  30,  1885,  P.  L.,  193. 

Section  4.  That  hereafter  it  shall  be  the  duty  of  the 
treasurer  of  each  private  corporation  incorporated  by  or 
under  the  laws  of  this  Commonwealth,  or  the  laws  of 
any  other  State  or  of  the  United  States  and  doing  busi- 
ness in  this  Commonwealth,  upon  the  payment  of  any 
interest  on  any  scrip,  bond  or  certificate  of  indebtedness, 
issued  by  said  corporation  to  residents  of  this  Common- 
wealth, and  held  by  them,  to  assess  the  tax  imposed  and 
provided  for  State  purposes  upon  the  nominal  value  of 
each  and  every  said  evidence  of  debt,  and  to  report  on 
oath  annually  on  the  first  Monday  of  November  to  the 
Auditor  General  the  amount  of  indebtedness  of  the  cor-* 
poration  owned  by  residents  of  this  Commonwealth,  as 
nearly  as  the  same  can  be  ascertained,  and  it  shall  be  his 
further  duty  to  deduct  three  mills  on  every  dollar  of  the 
interest  paid  as  aforesaid  and  return  the  same  into  the 
State  Treasury  within  fifteen  days  after  the  thirty-first 
day  of  December  in  each  year ;  and  his  compensation  for 
his  services  shall  be  the  same  that  city  and  borough 
treasurers  receive  for  similar  services;  and  for  every 
failure  to  assess  and  pay  said  tax  and  make  report  as 
aforesaid,  the  Auditor  General  shall  add  ten  per  centum 
as  a  penalty  to  the  amount  of  the  tax  in  payment  of  said 
tax  by  a  corporation ;  the  bonds,  certificates,  or  other  evi- 
dences of  indebtedness  issued  by  it  shall  be  exempt  from 
all  other  taxation  in  the  hands  of  the  holders  of  the  same. 
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ACT  OF  JUNE  8,  1891,  P.  L.,  229. 

Section  i.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth  of  Pennsylva- 
nia in  General  Assembly  met,  and  it  is  hereby  enacted  by 
authority  of  the  same,  That  from  and  after  the  passage 
of  this  act,  all  personal  property  of  the  classes  hereinaf- 
ter enumerated,  owned,  held  or  possessed  by  any  per- 
son, persons,  co-partnership  or  unincorporated  associa- 
tion or  company,  resident,  located  or  liable  to  taxation 
within  this  Commonwealth,  or  by  any  joint-stock  com- 
pany or  association,  limited  partnership,  bank  or  corpora- 
tion whatsoever,  formed,  erected  or  incorporated  by,  un- 
der or  in  pursuance  of,  any  law  of  this  Commonwealth 
or  of  the  United  States,  or  of  any  other  state  or  govern- 
ment, and  liable  to  taxation  within  this  Commonwealth, 
whether  such  personal  property  be  owned,  held  or  pos- 
sessed by  such  person  or  persons,  co-partnership,  unin- 
corporated association,  company,  joint-stock  company  or 
association,  limited  partnership,  bank  or  corporation,  in 
his,  her.  their  or  its  own  right,  or  as  active  trustee, 
agent,  attorney-in-fact  or  in  any  other  capacity  for  the 
use,  benefit  or  advantage  of  any  other  person,  persons, 
co-partnership,  unincorporated  association,  company, 
joint-stock  company,  or  association,  limited  partnership, 
bank  or  corporation,  is  hereby  made  taxable  annually 
fcr  State  purposes  at  the  rate  of  four  mills  on  each  dol- 
lar of  the  value  thereof,  and  no  failure  to  assess  or  re- 
turn the  same  shall  discharge  such  owner  or  holder  there- 
of from  liability  therefor  to  the  Commonwealth,  that  is 
to  say: 

All  mortgages,  all  moneys  owing  by  solvent  debtors, 
whether  by  promissory  note  or  penal  or  single  bill,  bond 
01  judgment,  all  articles  of  agreement  and  accounts  bear- 
ing interest;  all  public  loans  whatsoever,  except  those 
issued  by  this  Commonwealth  or  the  United  States ;  all 
loans  issued  by  or  shares  of  stock  in  any  bank,  corpora- 
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tion,  association,  company  or  limited  partnership,  creat- 
ed or  formed  under  the  laws  of  this  Commonwealth  or 
of  the  United  States  or  of  any  other  state  or  govern- 
ment, including  car  trust  securities  and  loans  secured 
by  bonds  or  any  other  form  of  certificate  or  evidence  of 
indebtedness,  whether  the  interest  be  included  in  the 
principal  of  the  obligation  or  payable  by  the  terms  there- 
of, except  shares  of  stock  in  any  corporation  or  limited 
partnership  liable  to  the  capital  stock  tax  imposed  by  the 
'twenty-first  section  of  this  act,  or  relieved  from  the  pay- 
ment of  tax  on  capital  stock  by  said  section ;  all  moneys 
loaned  or  invested  in  other  states,  territories,  the  Dis- 
trict of  Columbia  or  foreign  countries ;  all  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  State : 
Provided,  That  this  section  shall  not  apply  to  bank  notes, 
or  notes,  discounted  or  negotiated  by  any  bank  or  bank- 
ing institution,  savings  institution  or  trust  company: 
And  provided,  That  the  provisions  of  this  act  shall  not 
apply  to  building  and  loan  associations:  Provided  also, 
'That  this  section  shall  take  effect  on  the  first  day  of 
January,  Anno  Domini  one  thousand  eight  hundred  and 
ninety-two. 


ACT  25  MAY,   1907,  P.  L.,  250. 

An  Act  to  aid  the  Auditor  General  in  the  collection  of 
taxes  due  the  Commonwealth  from  corporations, 
limited  partnerships,  and  joint  stock  associations. 

Section  i.     Be  it  enacted,  etc..  That  hereafter,  for 
..the  purpose  of  aiding  the  Auditor  General  in  the  col- 
lection of  taxes  due  the  Commonwealth  from  corpora- 
tions, limited  partnerships,  and  joint  stock  associations, 
it  shall  be  the  duty  of  any  trustee,  assignee,  receiver, 
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master,  or  other  officer,  however  named  or  appointed, 
to  notify  the  Auditor  General  when  such  officer  is  pre- 
paring to  sell  the  property,  real  or  personal,  of  any 
corporation,  limited  partnership,  or  joint  stock  associa- 
tion; such  notice  to  contain  the  following  information: 
First.  Name  of  the  corporation,  limited  partner- 
ship, or  joint  stock  association,  party  defendant. 

Second.  Name  of  the  plaintiff,  or  party  on  whose 
account  the  sale  is  made. 

Third.  Nature  of  the  property  to  be  sold,  and  lo- 
cation of  same. 

Fourth.     Time  and  place  of  sale. 

Section  2.  The  information  noted  in  section  one 
of  this  act  must  be  filed  with  the  Auditor  General  at 
least  ten  days  prior  to  advertising  for  sale  the  property 
of  any  corporation,  limited  partnership,  or  joint  stock 
association. 

Section  3.  No  distribution  of  the  proceeds  arising 
from  the  sale  of  property  of  a  corporation,  limited  part- 
nership, or  joint  stock  association,  by  a  trustee,  as- 
signee, receiver,  master,  or  other  official,  shall  be  ap- 
proved or  authorized  by  the  court  having  jurisdiction 
unless  there  be  filed  therein  a  certificate  from  the  Audi- 
tor General,  under  his  hand  and  the  seal  of  the  De- 
partment, showing  that  notice  of  such  sale  was  filed 
with  him  in  accordance  with  the  provisions  of  this  Act. 

Section  4.  All  acts  or  parts  of  acts  inconsistent 
with  this  act  be  and  the  same  are  hereby  repealed. 
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ACT  7  JUNE,  1907,  P.  L.,  430- 

An  Act  to  further  amend  section  twenty-one  of  an  act, 
entitled  "An  Act  to  provide  revenue  by  taxation," 
approved  June  twenty-seventh  one  thousand  eight 
hundred  and  seventy-nine. 

Section  i.  Be  it  enacted,  etc.,  That  section  twenty- 
one  of  an  act,  entitled  "An  act  to  provide  revenue  by 
taxation,"  approved  June  twenty-seventh,  one  thousand 
eight  hundred  and  seventy-nine,  which,  as  heretofore 
amended,  reads  as  follows:  ******^  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows : — 

Section  21.  That  every  corporation,  joint  stock 
association,  limited  partnership,  and  company  whatso- 
ever, from  which  a  report  is  required  under  the  twentieth 
section  hereof,  shall  be  subject  to  and  pay  into  the  treas- 
ury of  the  Commonwealth,  annually,  a  tax  at  the  rate 
of  five  mills  upon  each  dollar  of  the  actual  value  of  its 
whole  capital  stock  of  all  kinds,  including  common, 
special  and  preferred,  as  ascertained  in  the  manner  pre- 
scribed in  said  twentieth  section ;  and  it  shall  be  the 
duty  of  the  treasurer,  or  other  officers  having  charge  of 
any  such  corporation,  joint  stock  association,  or  limited 
partnership,  upon  which  a  tax  is  imposed  by  this  sec- 
tion, to  transmit  the  amount  of  said  tax  to  the  treasury 
of  the  Commonwealth  within  thirty  days  from  the  date 
of  the  settlement  of  the  account  by  the  Auditor  Gen- 
eral and  the  State  Treasurer:  Provided,  That  for  the 
purpose  of  this  act,  interests  in  limited  partnerships  or 
joint  stock  associations  shall  be  deemed  to  be  capital 
stock,  and  taxable  accordingly:  Provided  also.  That 
corporations,  limited  partnerships,  and  joint  stock  as- 
sociations, liable  to  tax  on  capital  stock  under  this 
section,  shall  not  be  required  to  pay  any  further  tax 
on  the  mortgages,  bonds,  and  other  securities  owned 


PENNA  CORPORATION  LAWS  167 

by  them,  and  in  which  the  whole  body  of  stockholders, 
or  members  as  such,  have  the  entire  equitable  interest 
in  remainder;  but  corporations,  limited  partnerships, 
and  joint  stock  associations,  owning  or  holding  such 
securities  as  trustees,  executors,  administrators,  guar- 
dians, or  in  any  other  manner  than  for  the  whole  body 
of  stockholders,  or  members  thereof,  as  sole  equitable 
owners  in  remainder,  shall  return  and  pay  the  tax  im- 
posed by  this  act  upon  all  securities  so  owned  or  held 
by  them,  as  in  the  case  of  individuals:  And  provided, 
further,  That  the  provisions  of  this  section  shall  not 
apply  to  the  taxation  of  the  capital  stock  of  corporations, 
limited  partnerships,  and  joint  stock  associations,  or- 
ganized for  manufacturing  purposes,  which  is  invested 
in  and  actually  and  exclusively  employed  in  carrying 
on  manufacturing  within  the  State,  excepting  companies 
engaged  m  the  brewing  or  distilling  of  spirits  or  malt 
liquors,  and  such  as  enjoy  and  exercise  the  right  of  emi- 
nent domain ;  but  every  manufacturing  corporation, 
limited  partnership,  or  joint  stock  association  shall  pay 
the  State  tax  of  five  mills,  herein  provided,  upon  such 
proportion  of  its  capital  stock,  if  any,  as  may  be  in- 
vested in  any  property  or  business  not  strictly  incident 
or  appurtenant  to  its  manufacturing  business,  in  addi- 
tion to  the  local  taxes  assessed  upon  its  property  in  the 
district  where  located ;  it  being  the  object  of  this  pro- 
viso to  relieve  from'  State  taxation  only  so  much  of 
the  capital  stock  as  is  invested  purely  in  the  manufactur- 
ing plant  and  business:  Provided,  further.  In  case  of 
fire  and  marine  insurance  companies,  the  tax  imposed 
by  this  section  shall  be  at  the  rate  of  three  mills  upon 
each  dollar  of  the  actual  value  of  the  whole  capital 
stock. 
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ACTS  OF  1907 


ACT  25  MAY,  1907,  P.  L.  231. 

Authorizing  and  empowering  road  supervisors,  in  town- 
ships of  the  second  class,  to  enter  into  contract 
with  water  companies  for  the  placing  of  fire-hy- 
drants in  any  village  in  said  township,  to  purchase 
hose,  et  cetera,  and  to  provide  for  the  collection  of 
funds  for  that  purpose  by  levying  a  tax  upon  all 
owners  of  property  in  the  district  benefited. 

Section  i.  Be  it  enacted,  etc..  That  the  road  su- 
pervisors of  any  township  of  the  second  class  in  this 
Commonwealth  are  hereby  authorized  and  empowered, 
on  the  petition  of  the  owners  of  a  majority  of  the  lineal 
feet  frontage  along  any  highway,  or  portion  thereof,  in 
any  village  within  said  township,  to  enter  into  con- 
tract with  water  companies  for  the  placing  of  fire-hy- 
drants along  said  highway,  for  the  protection  of  prop- 
erty from  fire. 

Section  2.  The  supervisors  shall  levy,  for  the 
maintenance  of  fire-hydrants  and  the  purchase  of  hose, 
et  cetera,  an  annual  tax  upon  the  property  abutting  upon 
said  highway,  and  in  the  district  benefited  thereby, 
based  upon  the  assessment  for  county  purposes.  Such 
tax  shall  become  a  lien  against  such  property,  and  shall 
be  collected  in  the  same  manner  as  other  taxes.  The 
collector  to  receive  the  same  commission  as  on  the 
road  tax. 

Section  3.  The  township  treasurer  shall  receive 
all  taxes  collected  for  fire  protection,  and  keep  the 
same  in  a  separate  account,  and  pay  the  same  out  only 
on  orders  signed  by  the  chairman  of  the  board  of  su- 
pervisors, attested  to  by  the  secretary,  and  make  a  re- 
port to  the  auditors  of  the  township  annually. 
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ACT  28,  MAY,  1907.— P.  L.  278. 

An  Act  definini;"  the  rights  and  duties  of  water  com- 
panies, and  compelling  them  to  furnish  water  to 
municipalities  in  which  their  source  of  supply  is  lo- 
cated or  forfeit  their  rights  to  a  sufficient  quantity 
of  water  from  such  sources  as  will  supply  the  needs 
of  such  municipality,  city,  borough,  or  township, 
and  the  inhabitants  thereof;  also  giving  private  and 
municipal  water  companies,  organized  under  the 
provisions  of  this  act,  the  right  to  condemn,  take, 
and  appropriate,  with  the  consent  and  approval  of 
the  State  Water  Supply  Commission  a  sufficient 
quantity  of  water,  from  any  source  of  supply  lying 
within  the  corporate  limits  of  the  municipality,  when 
such  source  of  supply  is  not  being  utilized  for  sup- 
plying water  to  such  municipality  and  the  inhabi- 
tants thereof;  also  providing  that  water  companies 
file  statements  with  the  State  Water  Supply  Cpm- 
mission  under  certain  conditions,  and  making  their 
failure  to  do  so  a  misdemeanor,  and  prescribing 
penalties  for  a  violation  of  the  same. 

Section  i.  Be  it  enacted,  etc.,  That  from  and  after 
the  passage  of  this  act,  any  water  company  obtaining 
il.s  water-supply,  or  any  part  thereof,  from  a  source 
lying  within  the  corporate  limits  of  any  municipality, 
city,  borough,  or  township,  in  this  Commonwealth,  shall 
furnish  such  municipality  and  the  inhabitants  thereof 
with  water,  or  otherwise  forfeit  its  rights  to  a  sufficient 
quantity  of  water,  from  such  source,  as  will  supply  the 
needs  of  such  municipality,  city,  borough,  or  township, 
and  the  inhabitants  thereof. 

Section  2.  Should  any  water  company  fail  to  fur- 
nish water  to  any  municipality,  city,  borough,  or  town- 
ship, or  the  inhabitants  thereof,  under  the  conditions  de- 
scribed in  section  one  of  this  act,  it  shall  be  the  duty 
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of  the  city  or  borough  council,  the  commissioners  or 
supervisors  of  the  township,  as  the  case  may  be,  to 
pass  a  resolution  setting  forth  the  fact  that  the  mu- 
nicipality and  the  inhabitants  thereof  are  not  being 
served  with  water,  and  that  they  desire  the  same ;  a  copy 
of  which  resolution  shall  be  served  on  the  president, 
secretary,  or  attorney  of  the  water  company  having  its 
source  of  supply  within  the  corporate  limits  of  the  mu- 
nicipality thus  affected;  whereupon  it  shall  be  the  duty 
of  such  water  company  to  prepare  a  statement  setting 
forth  in  full  its  reasons  for  its  failure  to  supply  water 
to  the  affected  district;  which  statement  must  also  in- 
clude any  plans  in  contemplation,  if  there  be  any,  to 
supply  water  at  some  future  time  to  such  district,  stat- 
ing when  such  supply  may  be  expected;  which  state- 
ment must  be  verified  by  oath  or  affirmation  by  the 
president  or  secretary  of  such  water  company,  and  filed 
with  the  State  Water  Supply  Commission,  at  Harris- 
burg,  within  thirty  days  from  the  date  of  service  of  the 
original  notice  on  such  water  company  by  the  munici- 
pality affected. 

Failure  on  the  part  of  the  president  or  secretary  of 
such  water  company  to  file  a  statement,  as  above  di- 
rected, shall  be  deemed  a  misdemeanor  on  their  part, 
and,  upon  conviction  thereof,  they  shall  be  sentenced 
to  undergo  an  imprisonment  not  exceeding  six  months, 
and  pay  a  fine  not  exceeding  one  thousand  dollars,  or 
either  or  both,  at  the  discretion  of  the  court.  If,  in  the 
judgment  of  the  State  Water  Supply  Commission,  the 
reasons  filed  are  of  such  a  character  as  to  indicate  that 
no  relief  will  be  given  the  municipality  complaining,  in 
the  way  of  a  water-supply,  within  a  reasonable  time, 
then  said  State  Water  Supply  Commission  may  recom- 
mend to  the  Governor  that  letters  patent  be  issued  and 
a  charter  granted  to  any  association  of  individuals  who 
may  legally  form  a  water  company  and  who  may 
apply    for    the    same,    and  who     will    agree    in  their 
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application  for  a  charter,  to  supply  water  to  the  munici- 
pality, city,  borough,  or  township,  thus  affected,  and 
the  inhabitants  thereof,  and  for  that  purpose  to  have 
the  right  to  condemn,  take,  or  appropriate  a  sufficient 
quantity  of  water,  from  any  source  of  supply  lying  with- 
in the  corporate  limits  of  any  municipality,  city,  bor- 
ough, or  township  thus  affected,  as  is  adequate  to  sup- 
ply the  needs  of  such  municipality,  city,  borough,  or 
township,  and  the  inhabitants  thereof:  Provided,  how- 
ever, That  any  municipality,  where  conditions  prevail 
such  as  are  described  in  sections  one  and  two  of  this 
act,  shall  have  the  right,  with  the  consent  and  approval 
of  the  State  Water  Supply  Commission,  to  condemn, 
take,  or  appropriate  a  sufficient  quantity  of  water,  from 
any  source  of  supply  lying  within  the  corporate  limits 
of  any  municipality  or  municipalities  affected,  as  is 
adequate  to  meet  the  needs  of  such  municipality  or 
municipalities,  and  the  inhabitants  thereof,  and  no  dam- 
ages shall  be  collected  by,  or  allowed  to,  any  water  com- 
pany for  any  water  appropriated  under  the  provisions 
of  this  act. 

Section  3.    All  acts  or  parts  of  acts  inconsistent 
herewith,  be  and  the  same  are  hereby  repealed. 


ACT  28,  MAY,  1907,  P.  L.,  299. 

An  Act  to  provide  that  no  dam,  wall,  wing-wall,  wharf, 
pier,  embankment,  abutment,  projection,  or  other 
obstruction,  nor  any  addition  thereto,  shall  be  con- 
structed, erected  or  built  in  or  along  any  public 
or  navigable  river,  or  stream  heretofore  declared 
a  public  highway,  within  this  Commonwealth;  nor 
shall  the  course,  current  or  cross-section  thereof  be 
changed   or   diminished,   without   the    approval    of 
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the  Water  Supply  Commission  of  Pennsylvania; 
and  to  require  maps,  plans,  profiles,  specifications, 
information,  and  data  relating  thereto  to  be  sub- 
mitted to  said  Commission. 

Section  i.  Be  it  enacted,  etc.,  That  from  and  after 
the  passage  of  this  act,  no  person  or  persons,  corpora- 
tion, county,  city,  borough,  or  township  shall  construct, 
erect,  or  build,  in  or  along  any  public  or  navigable  river, 
or  stream  heretofore  declared  a  public  highway,  within 
this  Commonwealth,  any  dam,  wall,  wing-wall,  wharf, 
pier,  embankment,  abutment,  projection,  or  other  ob- 
struction of  such  river  or  stream,  nor  make  any  addi- 
tion to  any  existing  dam,  wall,  wing-wall,  wharf,  pier, 
embankment,  abutment,  projection,  or  other  obstruc* 
tion  of  any  such  river  or  stream,  nor  in  any  manner 
change  or  diminish  the  course,  current,  or  cross-section 
of  any  such  river  or  stream  unless  and  until  the  said 
person  or  persons,  corporations,  county,  city,  borough, 
or  township  shall  have  submitted  to  the  Water  Supply 
Commission  of  Pennsylvania  complete  maps,  plans,  pro- 
files, and  specifications  of,  and  such  other  information 
and  data  as  the  said  Water  Supply  Commission  of  Penn- 
sylvania may  deem  necessary  relating  to,  the  proposed 
dam,  wall,  wing-wall,  wharf,  pier,  embankment,  abut- 
ment, projection,  or  other  obstruction,  or  addition  there- 
to, and  a  majority  of  the  members  of  the  said  Water 
Supply  Commission  of  Pennsylvania  shall  have  approv- 
ed the  same :  Provided,  however.  That  the  provisions  of 
this  act  shall  not  prohibit  the  making  of  necessary  tem- 
porary repairs  to  existing  dams,  walls,  wing-walls, 
wharves,  piers,  abutments,  or  projections. 

Section  2.  That  all  acts  or  parts  of  acts  inconsis- 
tent herewith  be  and  the  same  are  hereby  repealed. 
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ACT  31,  MAY,  1907,  P.  L.,  355. 

An  Act  providing  for  the  acquiring  of  water  plants  or 
systems  by  municipalities,  from-  corporations,  firms, 
or  individuals,  and  the  manner  of  ascertaining  and 
arriving  at  the  value  of  the  sam-e;  and  to  authorize 
municipalities  of  this  Commonwealth  to  issue 
bonds,  secured  by  such  water  plants  or  systems,  for 
the  payment  thereof;  and  to  provide  a  sinking-fund 
therefor,  out  of  the  revenues  of  said  plants. 

Section  i.  Be  it  enacted,  etc.,  That  the  several 
cities  and  boroughs  of  this  Commonwelth,  desirous  of 
owning  and  operating  the  waterworks,  plants,  or  sys- 
tem for  the  supplying  of  water  to  any  such  municipality 
and  the  inhabitants  thereof,  which  waterworks,  plants, 
or  system  is  now,  or  m|ay  hereafter  be,  owned  by  a 
private  corporation,  firm,  or  individual,  may  petition  the 
court  of  common  pleas  of  the  proper  county,  setting 
forth  that  the  said  municipality  is  desirous  of  owning 
said  water  plant  or  system,  owned  by  such  corporation, 
firm,  or  individual,  and  that  it  will  be  necessary,  in 
order  to  make  payments  therefor,  to  issue  bonds,  se- 
cured by  such  plant  or  system  of  waterworks,  and  that 
therefore  a  value  should  be  placed  upon  such  water- 
works, plant,  or  system,  including  all  property,  real  or 
personal  used  in  connection  therewith  and  reasonably 
necessary  for  its  purposes. 

Section  2.  TJiat  the  said  court  shall  thereupon  ap- 
point three  disinterested  civil  engineers  as  appraisers, 
to  value  and  appraise  such  plant  or  system  and  the 
property  used  in  connection  therewith  and  reasonably 
necessary  for  its  purposes,  who  shall  file  their  report 
in  the  office  of  the  prothonotary  of  the  proper  court 
within  three  months  after  their  appointment,  unless 
such  time  be  extended  by  the  court. 
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Section  3.  The  appraisers  so  appointed  shall  have 
full  access  to  the  books  an.d  records  of  the  private  cor- 
poration, firm,  or  individual  owning  said  waterworks 
or^  system,  to  inform  themselves  as  to  the  income  and 
value  thereof.  They  shall  have  power  to  administer 
oaths,  and  are  hereby  authorized  to  hear  and  consider 
the  testimony  of  witnesses,  and  other  legal  proofs.  Their 
report  shall  be  final,  if  not  appealed  from  within  ten 
days  after  notice  of  the  filing  thereof  shall  have  been 
served  on  the  mayor  or  burgess  of  the  city  or  borough, 
and  upon  the  corporation,  firm,  or  individual  owning 
the  waterworks.  Within  said  ten  days  either  party  may 
appeal  from  such  appraisement,  alleging  an  under  or 
over  valuation  of  the  property  thereby,  and  praying  for 
a  hearing  before  the  court;  and  the  said  court  shall 
thereupon,  upon  application  of  either  party,  fix  a  time 
when  said  appeal  may  be  heard,  of  which  time  at  least 
ten  days'  notice  shall  be  given  to  the  parties;  and  upon 
such  hearing  the  court  shall  have  power,  after  hearing 
legal  proofs  and  arguments,  to  increase  or  lower  such 
appraisement,  or  otherwise,  and  modify  the  same  as 
the  facts  may  warrant,  subject,  however,  to  the  right 
of  appeal  by  either  party  to  the  proper  appellate  court, 
as  in  other  cases  in  equity. 

Section  4.  After  such  value  is  finally  determined, 
the  municipality  is  authorized  to  buy  said  water  plant 
at  the  valuation  so  fixed  and  determined;  and  the  said 
corporation,  firm,  or  individual,  owning  same,  shall, 
within  ten  days'  notice  of  such  determination,  and  a 
request  by  the  municipality  so  to  do,  file  in  said  court 
a  paper  indicating  its  consent  and  election  to  sell  and 
convey  its  plant,  system,  and  property,  so  appraised, 
to  the  municipality,  at  the  valuation  fixed  as  aforesaid; 
and,  in  default  whereof  such  corporation,  firm  or  indi- 
vidual shall  cease  to  have  any  exclusive  privilege  of 
supplying  said  municipality,  or  the  citizens  thereof,  with 
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water,  and  said  municipality  may  install  or  cause  to 
be  installed  such  plant  or  system  as  the  authorities 
may  deem  necessary  and  expedient  for  the  accommoda- 
tion of  the  public. 

Section  5.  For  the  purpose  of  said  purchase,  the 
municipality  may  issue  bonds,  which  shall  be  secured 
solely  by  such  waterworks,  system,  and  property,  and 
the  revenues  thereof,  to  ,an  amount  not  exceeding  the 
appraisement  of  the  value  fixed  by  the  said  appraisers 
or  the  court.  The  proceeds  of  the  sale  of  such  bonds 
shall  be  used  exclusively  for  the  purpose  of  making 
payment  for  the  property  so  acquired. 

Section  6.  The  municipality  shall  provide  an  ade- 
quate sinking-fund  for  the  receipts  and  revenues  de- 
rived from  said  waterworks  or  system,  for  the  payment 
of  the  interest  on  such  bonds  and  for  their  redemption. 
The  bonds  shall  be  payable  within  thirty  days  from  the 
date  of  their  issue,  and  shall  be  redeemable  at  such 
earlier  period  as  the  municipality  may,  by  ordinance, 
provide,  and  shall  bear  interest  at  a  rate  to  be  fixed  by 
the  municipality,  not  exceeding  six  per  cent,  per  annum. 
The  bonds  shall  be  exempt  from  taxation  for  any  pur- 
pose. 

Section  7.  Should  there  be,  at  the  time  of  the 
passage  of  this  act,  a*  contract  or  agreement,  in  writing, 
existing  between  any  corporation,  firm,  or  individual 
owning  the  water  plant  or  system,  and  a  municipality 
then  being  supplied  with  water  by  such  corporation, 
firm,  or  individual,  establishing  or  adjusting  or  fixing 
the  manner  in  which  such  water  plant  or  system  may 
be  appraised,  purchased,  or  acquired,  then,  and  in  that 
case,  appraisers  shall  be  selected,  and  the  appraisement 
made  in  accordance  with  the  terms  of  such  contract,  and 
to  the  respective  parties  to  such  contract  shall,  in  lieu 
of  the  preceding  provisions  of  this  act,  carry  out  the 
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terms  of  said  contract  in  arriving  at  the  value  of  said 
water-plant  or  system. 

Section  8.  All  acts  or  parts  of  acts,  whether  local, 
special,  or  general,  inconsistent  herewith,  arc  hereby 
repealed. 


ACT  6  JUNE,  1907,  P.  L.,  417. 

An  Act  requiring  that  all  water,  gas,  or  electric  light 
corporations,  before  entering  upon  or  occupying  any 
public  street  or  highway  in  any  township  of  the 
first  class  of  this  Commonwealth,  shall  first  make 
application  to  the  proper  authorities  of  such  town- 
ship of  the  first  class  and  obtain  its  consent  to 
^uch   entry  or  occupancy. 

Section  i.  Be  it  enacted,  etc..  That  no  water  com- 
pany, gas  company,  or  electric  light  company  shall 
enter  upon  or  occupy,  in  any  manner  whatever,  any 
street  or  highway  within  any  township  of  the  first  class 
of  this  Commonwelath,  without  first  making  application, 
in  writing,  to  the  proper  authorities  of  such  township 
of  the  first  class,  and  obtaining  its  consent  or  permission, 
which  shall  be  given  by  ordinance  only,  and  upon  such 
conditions,  stipulations,  and  regulations  as  the  munici- 
pal authorities  may  deem  proper. 
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ACT  7  JUNE,  1907,  P.  L,  455. 

An  Act  to  require  all  water  and  water-power  companies 
hereafter  incorporated,  or  hereafter  formed  by  mer- 
ger and  consolidation,  or  hereafter  purchasing  the 
property  and  franchise  of  any  other  such  company, 
to  designate  the  exact  source  of  their  supply  of 
water  or  water-power;  and  to  require  all  existing 
water  and  water-power  companies,  merging  and  con- 
solidating or  purchasing  the  property  and  fran- 
chises of  any  other  such  company,  to  accept  the 
provisions  of  this  act,  and  of  the  act  approved  April 
thirteenth,  one  thousand  nine  hundred  and  five,  en- 
titled "An  act  providing  that  the  right  of  eminent 
domain,  as  respects  the  appropriation  of  streams, 
rivers,  or  waters,  or  the  land  covered  thereby,  shall 
not  be  exercised  by  water  companies  incorporated 
under  law/'  and  providing  the  manner  in  which 
water  and  water-power  companies,  subject  to  the 
provisions  of  this  act,  may  secure  a  new  or  addi- 
tional source  of  supply  for  their  water  or  water- 
power. 

Section  i.  Be  it  enacted,  etc.,  That  from  and  after 
the  passage  of  this  act,  no  application  for  a  charter  for 
a  corporation  for  the  supply  of  water  for  the  public, 
or  for  the  supply,  storage,  and  transportation  of  water 
and  water-power  for  commercial  and  manufacturing  pur- 
poses, or  for  any  other  water  or  water-power  company 
shall  be  approved  by  the  Governor,  nor  shall  letters 
patent  be  issued  thereon,  unless  said  application  is  first 
submitted  to,  and  has  received  the  approval  of,  a  ma- 
jority of  the  members  of  The  Water  Supply  Commis- 
sion of  Pennsylvania;  nor  unless  said  application  shall 
contain,  in  addition  to  the  statements  now  required  to 
be  made,  the  name  of  the  river,  stream,  or  other  body 
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of  water,  from  which  it  is  proposed  to  take  or  use 
water  or  water-power,  and,  as  near  as  may  be,  the 
points  on  said  river,  stream,  or  other  body  of  water,  be- 
tween which  said  water  or  water-power  is  proposed 
to  be  taken  or  used. 

Section  2.  That  from  and  after  the  passage  of  this 
act,  no  agreement  for  the  merger  and  consolidation  of 
two  or  more  corporations  heretofore  or  hereafter  formed 
for  the  supply  of  water  to  the  public,  or  for  the  supply, 
storage,  and  transportation  of  water  and  water-power 
for  commercial  and  manufacturing  purposes,  or  of  any 
other  water  or  water-power  companies,  shall  be  ap- 
proved by  the  Governor,  nor  shall  letters  patent  be  is- 
sued creating  and  erecting  the  parties  to  said  agreement 
into  a  new  corporation,  unless  said  agreement  is  first 
submitted  to,  and  has  received  the  approval  of,  a  ma- 
jority of  the  members  of  The  Water  Supply  Commis- 
m'ssion  of  Pennsylvania;  nor  unless  said  agreement  shall 
designate  the  river,  stream,  or  other  body  of  water,  from 
which  it  is  proposed  to  take  or  use  water  or  water-power 
thereafter,  and  also,  as  near  as  may  be,  the  points  on 
said  river,  stream,  or  other  body  of  water  between  which 
said  water  or  water-power  is  proposed  to  be  taken  or 
used ;  nor  unless  said  agreement  shall  stipulate  that  the 
right  heretofore  existing  in  any  of  the  corporations, 
parties  to  said  agreement,  to  take  or  use  water  or  water- 
power  from  any  river,  stream,  or  other  body  of  water, 
or  portions  thereof,  not  so  designated,  shall  be  and  are 
thereby  forfeited  and  surrendered,  and  shall  revert  to 
this  Commonwealth:  Provided,  however,  That  no  such 
agreement  of  merger  and  consolidation  shall  be  ap- 
proved by  the  said  Water  Supply  Commission  of  Penn- 
sylvania, nor  by  the  Governor,  until  each  of  the  cor- 
porations, parties  thereto,  shall  have  filed  in  the  office 
of  The  Water  Supply  Commission  of  Pennsylvania  a 
written  acceptance,  under  the  seal  of  said  corporation 
and  authorized  by  a  majority  of  the  stockholders  there- 
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of,  both  of  this  act  and  the  act  approved  April  thir- 
teenth, one  thousand  nine  hundred  and  five,  entitled 
"An  act  providing  that  the  right  of  eminent  domain,  as 
respects  the  appropriation  of  streams,  rivers,  or  waters, 
or  the  land  covered  thereby,  shall  not  be  exercised  by 
water  companies  incorporated  under  law,"  agreeing  to 
be  subject  to  and  bound  by  the  provisions  of  both  of 
said  acts,  with  like  effect  as  if  said  corporation  had  been 
formed  subsequently  to  the  passage  of  both  of  said 
acts;  and  shall,  also,  have  filed  a  certified  copy  of  said 
acceptance  in  the  office  of  the  Secretary  of  the  Com- 
monwealth. 

Section  3.  That  from  and  after  the  passage  of  this 
act,  no  sale,  assignment,  disposition,  transfer,  and  con- 
veyance of  the  franchises,  and  all  the  property,  real, 
personal,  and  mixed,  of  any  corporation  heretofore  or 
hereafter  formed  for  the  supply  of  water  to  the  public, 
or  for  the  supply,  storage,  and  transportation  of  water 
and  water-power  for  commercial  and  manufacturing 
purposes,  or  of  any  other  water  or  water-power  com- 
pany, to  any  other  such  corporation,  shall  be  valid  un- 
til a  certificate,  authorized  by  a  majority  of  the  stock- 
holders of  the  corporation  so  purchasing,  and  duly  exe- 
cutcfl  by  the  President  and  Secretary  thereof,  under 
the  seal  of  said  corporation,  designating  the  river, 
stream,  or  other  body  of  water,  and,  as  near  as  may  be, 
the  points  on  the  said  river,  stream,  or  other  body  of 
water,  between  which  it  is  proposed  to  take  or  use 
water  or  water-power  thereafter,  and  stipulating  that 
the  right  heretofore  existing  in  either  the  corporation 
so  purchasing  or  the  corporations  so  selling  to  take  or 
use  water  or  water-power  from  any  river,  stream,  or 
other  body  of  water,  or  portions  thereof,  not  so  desig- 
nated, shall  be  and  are  thereby  forfeited  and  surrendered 
and  shall  revert  to  this  Commonwealth,  shall  have  been 
approved  by  a  majority  of  the  members  of  The  Water 
Supply   Commission   of   Pennsylvania   and   filed   in   the 


180  PENNA  CORPORATION  LAWS 

office  of  the  Secretary  of  the  Commonwealth :  Provided, 
however,  That  no  such  certificate  shall  be  approved  by 
the  said  Water  Supply  Commission  of  Pennsylvania  un- 
til the  corporation  so  purchasing  shall  have  filed  in  the 
office  of  the  Water  Supply  Commission  of  Pennsyl- 
vania a  written  acceptance,  under  the  seal  of  said  cor- 
poration and  authorized  by  a  majority  of  the  stock- 
holders thereof,  both  of  this  act  and  of  the  act  approved 
April  thirteenth,  one  thousand  nine  hundred  and  five, 
entitled  "An  act  providing  that  the  right  of  eminent 
domain,  as  respects  the  appropriation  of  streams,  rivers, 
oi  waters,  or  the  land  covered  thereby,  shall  not  be 
exercised  by  water  companies  incorporated  under  law,'' 
agreeing  to  be  subject  to  and  bound  by  the  provisions 
of  both  of  said  acts,  with  like  effect  as  if  said  corpora- 
tion had  been  formed  subsequently  to  the  passage  of 
both  of  said  acts,  and  shall  have  filed  a  certified  copy 
of  said  acceptance  in  the  office  of  the  Secretary  of  the 
Commonwealth. 

Section  4.  That  any  corporation:  (i)  For  the 
supply  of  water  to  the  public;  or,  (2)  for  the  supply, 
storage,  and  transportation  of  water  and  water-power 
for  commercial  and  manufacturing  purposes;  or,  any 
other  water  or  water-power  companies,  formed  or  cre- 
ated subsequently  to  the  passage  of  this  act,  or  sub- 
ject to  Its  provisions,  requiring  a  new  or  addtional 
source  of  supply  for  its  water  or  water-power,  may  make 
application  therefor  by  filing  in  the  office  of  the  Sec- 
retary of  the  Commonwealth  a  certified  copy  of  a  reso- 
lution of  its  stockholders,  under  the  seal  of  said  corpora- 
tion— a  duplicate  of  which  shall  also  be  filed  in  the 
office  of  The  Water  Supply  Commission  of  Pennsyl- 
vania setting  forth  the  necessity  for  such  new  or  addi- 
tional source  of  supply,  and  the  river,  stream, *or  other 
body  of  water,  and,  as  near  as  may  be  the  points  on 
said  river,  stream,  or  other  body  of  water,  between  which 
it  is  desired  to  take  or  use  water  or  water-power;  and 
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if  the  application  shall  be  approved  by  a  majority  of  the 
members  of  The  Water  Supply  Commission  of  Penn- 
sylvania, it  shall  then  be  produced  to  the  Governor,  for 
his  approval  or  disapproval ;  and  if  he  shall  approve 
the  same,  the  Secretary  of  the  Commonwealth  shall 
issue  a  certificate  that  such  new  or  additional  source 
of  supply  has  been  duly  authorized;  and  the  said  cer- 
tificate shall  then  be  recorded  in  the  office  of  the  Secre- 
tary of  the  Commonwealth  and  in  the  office  for  the  re- 
cording of  deeds  in  and  for  the  county  in  which  said 
river,  stream,  or  other  body  of  water,  or  the  portion 
thereof  so  authorized  to  be  used,  is  situated,  and  shall 
thenceforth  be  deemed  and  taken  to  be  a  part  of  the 
charter  or  instrument  on  which  said  corporation  was 
formed  or  created,  to  all  intents  or  purposes  as  if  the 
same  had  originally  been  a  part  thereof:  Provided, 
That  the  rights  or  privileges  granted  under  or  by  the 
provisions  of  this  act  shall  in  no  wise  prevent  or  preju- 
dice the  occupation  of  such  source  of  supply  of  water 
by  the  State,  for  the  purpose  of  promoting  any  system 
nf  inland  navigation :  And  provided,  further,  That  noth- 
ing in  this  act  shall  be  construed  to  relieve  any  water 
company  from  complying  with  the  requirements  of  the 
act  of  April  twenty-second,  one  thousand  nine  hundred 
and  five,  entitled  "An  act  to  protect  the  purity  of  the 
waters  of  the  State,  for  the  protection  of  the  public 
health." 

Section   5.     All   acts  or  parts  of  acts  inconsistent 
herewith  be  and  the  same  are  hereby  repealed. 
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ACT  7  JUNE,  1907,  P.  L.,  461. 

An  Act  providing  a  method  to  secure  possession  of 
lands,  buildings  or  other  property  acquired  under 
the  powers  of  eminent  domain. 

Section  i.  Be  it  enacted,  etc.,  That  when  any  mu- 
nicipality, corporation,  or  company,  having  the  right 
to  acquire  lands,  buildings  or  other  property  by  virtue 
of  the  laws  of  eminent  domain,  has  tendered  a  bond  in 
sufficient  sum  to  secure  the  owner  or  lessee  for  dam- 
ages, and  the  same  has  been  accepted,  or,  if  the  accept- 
ance of  said  bond  has  been  refused,  and  the  same  has 
been  filed  in  and  approved  by  the  court,  such  munici- 
pality, corporation,  or  company  shall  have  the  right 
to  immediate  possession  thereof.  If  the  owner,  lessee, 
or  occupier  shall  refuse  to  remove  his  personal  property 
therefrom,  or  give  up  possession  thereof,  the  petitioner 
iv  the  proceedings  may  serve  written  notice  upon  such 
owner,  lessee,  or  his  agent,  or  the  occupier,  to  remove 
his  personal  property  therefrom,  and  give  up  posses- 
sion of  said  lands,  buildings  or  other  property,  within 
sixty  days  from  the  date  of  the  .service  of  said  notice. 

Section  2.  That  if  the  owner,  lessee,  or  occupier 
of  said  lands,  buildings  or  other  property  shall  refuse 
or  neglect  to  remove  his  personal  property  therefrom 
and  give  possession  thereof,  upon  proof  of  the  service 
01  the  notice,  specified  in  section  one  of  this  act,  in 
the  office  of  the  prothonotary  for  the  county  in  which 
said  lands,  buildings  or  other  property  is  located,  a 
writ  of  habere  facias  possessionem  shall  forthwith  issue, 
directing  the  sheriff  to  give  to  the  party  entitled  there- 
to full  and  peaceable  possession  as  is  provided  for  by 
existing  laws. 
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1 874- 1 906 

Applicable  to  Water  Corporations. 

In  Re  Applications  of  the  ''Shamokin  Coal  Gas  Com- 
pany/' and  "The  Shamokin  Gas  Light  Com- 
pany," for  Letters  Patent. 

(i)  The  three  weeks'  notice  required  by  the  act 
means  twenty-one  days.  (2)  Company  advertising 
first  is  entitled  to  letters  patent. 

Office  of  the  Attorney  General, 
Harrisburg,  August  19,   1874. 

John  F.  Hartranft,  Governor: 

Sir:  I  have  carefully  examined  the  facts  and  law 
relating  thereto  in  the  matter  of  the  applictions  made 
by  the  "Shamokin  Coal  Gas  Company,"  and  "The  Sha- 
mokin Gas  Light  Company"  to  Your  Excellency  for 
letters  patent  under  the  provision  of  the  act,  entitled 
"An  act  to  provide  for  the  incorporation  and  regulation 
of  certain  corporations,"  approved  April  29,  A.  D.  1874. 

Section  34  of  said  act  provides  for  the  incorpora- 
tion of  water  and  gas  companies.  Clause  3  of  said  sec- 
tion provides  that  "the  privileges  of  such  incorpora- 
tion within  the  district  or  locality  shall  be  an  exclusive 
one,  and  no  other  company  shall  be  incorporated  for 
that  purpose  until  the  said  corporation  shall  have 
realized  from  its  earnings,  and  divided  among  its  stock- 
holders, during  five  years,  a  dividend  equal  to  eight 
per  centum  per  annum  upon  its  capital  stock." 

The  certificate  in  each  application  is  for  the  sup- 
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plying  of  the  borough  of  Shamokin  with  illuminating 
gas.  Under  the  provisions  of  the  act  cited  letters  patent 
of  incorporation  can  only  issue,  at  this  time  to  one 
company  and  the  question  raised  is  to  which  of  the 
parties  making  application  should  they  issue. 

Section  3  of  the  act  provides  that  "notice  of  the 
intention  to  apply  for  any  such  charter  shall  be  inserted 
in  two  newspapers  of  general  circulation  printed  in  the 
proper  county,  for  three  weeks,  setting  forth  briefly  the 
character  and  object  of  the  corporation  to  be  formed, 
and  the  intention  to  make  application  therefor."  and 
also  provides  that  the  certificate  of  organization  "ac- 
companied with  proof  of  publication  of  notice  as  here- 
inbefore provided  shall  then  be  produced  to  the  Gov- 
ernor of  this  Commonwealth  who  shall  examine  the 
same,  ******  approve  thereof  and  endorse  his  approval 
thereon,  and  direct  letters  patent  to  issue,"  incorporating 
the  subscribers   and   their   associates,   etc. 

Each  of  the  applicants  claim  they  have  complied 
with  the  requirements  of  the  act  referred  to,  and  in 
addition  to  their  legal  rights  that  they  have  equities 
which  should  be  considered  by  Your  Excellency. 

The  equities  set  up  by  the  "Shamokin  Coal  Gas 
Company"  are  that  they  procured  an  act  of  incorporation 
from  the  court  of  common  pleas  of  Northumberland 
county,  in  the  name  of  the  "Shamokin  Gas  Company," 
on  the  8th  of  November,  1870;  that  on  the  23d  of  March, 
1874,  they  made  a  second  application  to  the  same  court 
for  a  charter  of  incorporation,  which  is  pending. 

The  equities  set  up  by  the  "Shamokin  Gas  Light 
Company"  are  that  they  made  application  March  9, 
1854,  to  the  court  of  Northumberland  county  for  a 
charter  of  incorporation;  that  on  the  30th  of  March 
the  town  council  of  the  borough  of  Shamokin  authorized 
I,  Desha  Patton,  one  of  the  corporators  and  persons 
thereafter  associated  with  him,  to  lay  gas  pipes  in  the 
streets  of  said  borough;  that  pursuant  to  said  authority 
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and  in  contemplation  of  obtaining  from  said  court  a 
charter  of  incorporation  the  Shamokin  Gas  Light  Com- 
pany, or  parties  representing  same,  have  laid  about 
seven  thousand  feet  of  pipe  and  have  on  hand  four 
thousand  feet  ready  to  lay  and  built  gas  house,  etc., 
and  expended  therein  about  fifteen  thousand  doUajs, 
and  are  prepared,  within  ten  days,  to  furnish  the  citi- 
zens of  the  borough  with  gas. 

Such  in  brief  are  their  equities,  as  submitted.  How 
far  Your  Excellency  might  properly  consider  the  same, 
is  unnecessary  to  decide  in  this  case,  as  their  rights 
are  clearly  determinable  under  the  law. 

The  "Shamokin  Coal  Gas  Company,"  by  the  proof 
of  publication  submitted,  gave  notice  of  its  intention 
to  apply  for  letters  patent  of  incorporation  by  notice  pub- 
lished in  the  "Sunbury  American,"  and  in  the  "Shamokin 
Herald,"  weekly  newspaper  publish  in  Northumberland 
county;  in  the  one  on  the  9th,  i6th,  and  23d  of  July, 
and  in  the  other  on  the  loth,  17th  and  24th  of  July,  one 
notice  being  dated  July  3d,  and  the  other  July  loth, 
and  that  such  application  would  be  made  to  the  Gov- 
ernor on  the  25th  of  July,  1874. 

The  Shamokin  Gas  Light  Company  gave  notice  of 
their  intention  to  apply  t'o  Your  Excellency  for  letters 
patent  on  the  27th  day  of  July,  1874,  by  publication  made 
in  four  successive  issues  of  the  weekly  paper  called  the 
Sunbury  Gazette,  on  the  3d,  loth,  17th  and  24th  days 
of  July,  1874,  and  by  publication  made  an  equal  number 
of  times  on  the  same  days  respectively  in  the  weekly 
paper  called  the  Northumberland  County  Democrat. 

It  is  undoubted  that  the  first  notice  that  an  ap- 
plication for  letters  patent  would  be  made  was  given 
by  the  Shamokin  Gas  Light  Company.  If  the  statute 
bad  not  required  such  advertisement  the  company  could 
have  made  immediate  application  and  thus  have  become 
a  corporation  on  or. before  the  3d  day  of  July,  1874 

Not  until  one  week  later  did   the   Shamokin   Coal 
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Gas  Company  give  the  required  notice  of  its  intention 
to  apply  also  for  incorporation. 

Under  such  circumstances  it  seems  to  me  that  the 
company  which  gave  the  first  notice  acquired  a  pre- 
cedence to  letters  patent,  unless  it  has  forfeited  its 
right  by  some  neglect  or  delay.  Has  such  been  the 
case? 

The  Shamokin  Gas  Light  Company  inserted  its 
first  advertisement  on  the  3d  day  of  July,  1874,  and  its 
last  on  the  24th  day;  on  the  27th  day  of  the  same 
month  its  application  was  to  be  made. 

If  you  exclude  the  first  day  in  the  reckoning  of 
time,  the  three  weeks  would  not  have  expired  until 
the  end  of  the  24th  day  of  July  and  application  could 
not  have  been  made  before  the  twenty-fifth  day,  that 
being  Saturday,  convenience  might  dictate  Monday,  the 
27th  day  of  July,  as  the  proper  time  for  the  transaction 
of  the  business.  Was  this  a  proper  reckoning  of  time? 
The  provision  of  law  above  mtntion^ed  requires  notice 
of  intention  to  be  inserted  in  two  newspapers  "for 
three  wieeks."  The  meaning  of  this  clause  cannot  be 
misunderstood.  Its  purpose  was  public  information,  its 
object  was  to  invite  resistence  to  all  improper  applica- 
tions for  corporate  franchises.  Public  policy  would 
not  be  consulted  by  shortening  the  time  or  lessening 
the  notice.  It  will  be  observed  that  the  statute  is 
silent  in  regard  to  the  number  of  insertions  to  be  made 
of  the  notice.  It  does  not  say  that  three  insertions  are 
sufficient;  it  does  direct  that  notice  shall  be  daily  or 
weekly,  but  it  does  not  demand  that  the  notice  to  be 
given  shall  be  for  three  weeks.  If  the  phrase,  twenty- 
one  days,  had  been  used,  no  one  can  doubt  that  notice 
for  less  than  twenty-one  days  would  have  been  in- 
sufficient. There  is  nothing  here  to  indicate  that  time 
was  used  in  an  unusual  sense  and  it  becomes  my  duty 
to  advise  Your  Excellency  that  the  word  week  when 
used  in  this  statute  means  the  same  period  of  time  as 
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seven  days,  and  that  the  expression  *'three  weeks"  does 
not  merely  refer  to  the  number  of  times  advertisement 
must  be  made,  but  directs  that  the  notice  to  be  given 
must  be  twenty-one  days  in  length.  It  is  true  there 
is  a  decision  on  the  subject  of  sheriffs'  sales  which  seems 
to  hold  a  contrary  doctrine.  But  on  examination  the 
language  of  the  act  of  1836  on  that  subject,  and  that 
of  the  present  act  will  be  found  widely  diflEerent.  In 
the  act  of  1874  there  is  nothing  expressly  defining  the 
number  of  times  notice  is  to  be  advertised.  The  first 
named  act  contains  a  direction  upon  that  subject,  and 
might  seem  to  authorize  a  court  in  holding  that  where 
an  advertisement  had  been  inserted  a  certain  number 
of  times,  the  length  of  notice  is  not  to  be  regarded,  at 
least  such  is  the  opinion  of  the  district  court  of  Phila- 
delphia. Even  under  such  circumstances  the  correct- 
ness of  this  decision  is  denied  by  other  courts  of  this 
Commonwealth  of  equal  learning  and  ability.  The 
case  of  Early  versus  Doe,  16  Howard  5io,  is  a  case 
in  point,  and  fully  sustains  the  construction  given  to 
the  act  of  1874.  There  it  is  decided  "Where  the 
language  of  the  statute  was  'that  public  notice  of  the 
time  and  place  of  the  sale  of  real  property  for  taxes 
due  to  the  corporation  of  the  City  of  Washington  shall 
be  given  by  advertisement  inserted  in  some  newspaper 
published  in  said  city  once  in  each  week  for  at  least 
twelve  successive  weeks,'  it  must  be  advertised  for 
twelve  full  weeks  or  eighty-four  days." 

An  application  of  the  rule  just  laid  down  will  show 
that  the  Shamokin  Coal  Gas  Company  have  in  no  sense 
entitled   themselves   to    incorporation. 

The  first  notice  given  by  it  was  on  the  loth  day 
of  July,  and  application  was  made  on  the  25th  day  of 
the  same  month.  That  this  notice  does  not  meet  the 
requirements  of  the  act  of  1874  is  evident. 

My  opinion  therefore  is,  that  the  Shamokin  Gas 
Light  Company  having  first  given  notice  of  its  inten- 
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tion  to  apply  for  incorporation,  and  for  the  length  of 
time  required  by  law,  is  entitled  to  letters  patent. 

Very  respectfully, 
Your  obedient  servant, 
SAM.  E.  DIMMICK, 

Attorney  General. 


Capital  Stock  Subscribed. 

The  capital  stock  need  not  all  be  subscribed  before  let- 
ters patent  are  issued. 

Office  of  the  Attorney  General, 
Harrisburg,  September  28,  1874. 

My  dear  Sir:  The  act  of  29th  April,  1874,  does 
not,  in  my  opinion,  require  the  entire  amount  of  capital 
stock  to  be  subscribed  before  letters  patent  can  issue. 

Very  truly  yours, 
LYMAN  D.  GILBERT, 
Deputy  Attorney  General. 


Bonus. 

A  company  having  paid  a  bonus  when  originally  in- 
corporated is  not  required  to  pay  an  additional 
bonus  before  it  can  accept  the  provisions  of  act 
of  1874. 

Office  of  the  Attorney  General, 
Harrisburg,  November  9,  1874. 

M.  S.  Quay,  Secretary  of  the  Commonwealth, 

Sir:  When  a  corporation  created  prior  to  the  pass- 
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age  of  the  act  of  29  April,  1874,  entitled  "An  act  to 
provide  for  the  incorporation  and  regulation  of  certain 
corporations,"  has  paid  to  the  Commonwealth  the  bonus 
upon  its  capital  stock,  it  is  not  required  to  pay  an  ad- 
ditional bonus  before  it  can  accept  the  provision  of 
that  act. 

Very  respectfully  yours, 
SAM.  E.  DIMMICK, 

Attorney  General. 


Capital  Stock— What  Must  Be  Specified  In  Charter. 

1.  Certificate  must  state  amount  of  capital  stock,  num- 
ber and  par  value  of  shares  and  that  ten  per  cen- 
tum has  been  paid  in  cash. 

2.  It  is  not  necessary  to  state  that  the  entire  amount 
of  capital  stock  has  been  subscribed. 

Office  of  the  Attorney  General, 
Harrisburg,  November  10,  1874. 

M.  S.  Quay,  Secretary  of  the  Commonwealth, 

Dear  Sir :  Every  corporation  of  the  second  class  ex- 
cept a  building  and  loan  association  applying  for  letters 
patent  under  the  Act  of  Assembly  of  29  April,  A.D. 
1874,  entitled  "An  act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,"*  must  specify 
in  the  certificate  which  that  act  requires  it  to  make 
"the  amount  of  its  capital  stock,  if  any,  and  the  number 
and  par  value  of  shares  into  which  it  is  divided"  and 
that  ten  per  centum  of  the  capital  stock  thereof  has 
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been  paid  in  cash  to  the  treasurer  of  the  proposed  cor- 
poration. 

It  is  not  necessary  to  state  that  the  entire  amount 
of  capitl  stock  has  been  subscribed. 

Very  respectfully, 
Your  obedient  servant, 
SAM.  E.  DIMMICK, 
Attorney  General. 


Corporations — Increase    of    Capital    Stock — Requisites 

under  the  Act  of  April  i8,  1874. 

Oflfice  of  the  Attorney  General, 
Harrisburg,  December  4,  1874. 

M.  S.  Quay,  Secretary  of  the  Commonwealth, 

Dear  Sir :  In  reply  to  letter  of  William  A.  Ingham, 
president  of  "Rock  Hill  Iron  &  Coal  Company,"  of  No- 
vember 20th  and  by  you  referred  to  me,  as  to  con- 
struction of  act  of  April  18,  1874,  providing  manner  of 
increasing  capital  stock  and  indebtedness  of  corpora- 
tions, I  would  say  that  the  act  is  very  clear.  It  first 
requires  consent  of  stockholders  to  increase,  and  sec- 
ondly reports  of  increase ;  by  this  is  meant  an  actual 
increase.  The  authority  to  increase  does  not  create 
the  increase  required  to  be  reported.  Increase  is  a 
fact — the  power  may  not  be  exercised. 

There  m^y  be  facts  in  this  case  not  developed  by 
the  president's  letter;  I  assume  he  desires  to  know  if 
authority  to  increase  begets  the  increase  to  be  reported 
as  an  increase.  If  no  action  other  than  consent  of 
stockholders  to  increase  its  capital  has  been  taken,  then 
there  is  no  increase. 

The  letter  of  the  president  states :    "We  have  not 
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yet  issued  a  single  share  of  the  new  stock/'  which  may 
be  so  and  yet  the  stock  increased  within  the  spirit  if 
not  the  letter  of  the  law. 

Does  he  m^an  that  there  has  been  no  issue  of 
certificates,  which  are  merely  the  evidence  of  indebted- 
ness, or  that  no  stock  has  been  subscribed.  If  the  com- 
pany, pursuant  to  the  consent  of  th«  stockholders, 
opened  its  books  for  subscriptions  to  its  new  stock  and 
same,  or  any  portion  was  subscribed  for,  to  the  extent 
subscribed  I  think  it  an  increase  within  the  act  and 
to  be  reported;  the  subscribers  are  liable  to  the  com- 
pany for  amount  of  their  several  subscriptions  and  have 
a  right  to  demand  of  the  company,  upon  payment, 
the  stock  by  them  subscribed. 

I  enclose  the  president's  letter,  and  also  the  "pro- 
posed affidavit,"  with  an  amendment  to  the  latter  in 
case  there  has  been  subscription  to  the  new  stock. 

Yours  very  truly, 
SAM.  E.  DIMMICK, 
Attorney  General. 


Corporations — ^Applications  for  Charter — Publication  of 

Notice. 

The  provisions  of  section  3  of  the  act  of  29  April,  1874, 
are  complied  with  even  if  the  newspaper  which 
contains  the  notice  of  the  intended  application  is 
not  printed  in  the  place  where  the  corporation  is 
to  be  located. 

Office  of  the  Attorney  General. 
Harrisburg,  January  20,  1875, 

M.  S.  Quay,  Secretary  of  the  Commonwealth, 

Sir:     If  the  publication  required  by  the  third  sec- 
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tion  of  the  act  of  29  April,  1874,  be  made  "in  two  news- 
papers of  general  circulation  printed  in  the  proper  coun« 
ty"  it  is  sufficient  compliance  with  the  provisions  of 
that  section,  even  if  the  papers  which  contain  the  no- 
tice be  not  printed  in  the  place  where  the  corporation 
is  to  be  located  and  its  business  transacted. 

All  that  the  notice  must  set  forth  is  "the  char- 
acter and  object  of  the  corporation  to  be  formed,  and 
the  intention  to  make  application  therefor." 

Very  truly  yours, 
LYMAN  D.  GILBERT, 
,  Deputy  Attorney  General. 


Corporations — Increase  of  Indebtedness. 

Office  of  the  Attorney  General. 
Harrisburg,  February  16,  1875. 

M.  S.  Quay,  Secretary  of  the  Commonwealth, 

Dear  Sir:  In  reply  to  the  letter  of  C  Stolz,  treas- 
urer of  the  Union  Foundry  and  Manufacturing  Com- 
pany. 

Unless  the  company  increases  its  indebtedness  at 
provided  by  the  act  approved  April  18,  1874,  the  Sec- 
retary of  the  Commonwealth  and  Auditor  General  have 
no  authority  to  receive  and  file  returns  or  reports  of 
increase  of  stock  or  indebtedness,  and  the  company  is 
liable  to  a  penalty  of  $5,000  for  omission  to  make  re- 
turn. The  company  had  better  comply  with  the  law 
and  exchange  the  bonds  duly  authorized  to  be  issued 
for  the  securities  now  out.     This  would  be  better  for 
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the  holders  of  the  present  indebtedness  and  relieve  the 
company  from  all  liability  for  penalty. 

Very  respectfully, 
Your  obedient  servant, 
SAM.  E.  DIMMICK, 
Attorney  General. 


Applications  for  Charter — Publication  of  Notice. 

1.  Notice  must  be  published  in  each  county  in  which 
the  intended  corporation  proposes  to  exercise  its 
corporate  franchises. 

2.  Publication  in  a  newspaper  printed  in  the  German 
language  not  a  compliance  with  the  act. 

(Sam.  E.  Dimmick,  Atty.  Gen'l.,  March  22,  1875.) 

In  the  matter  of  the  application  for  the  incorpora- 
tion of  a  ferry  company,  under  the  name  of  the 
" Chart iers  Ferry,"  the  certificate  sets  forth  that  it  is 
"for  the  purpose  of  establishing  and  maintaining  a  flat- 
boat,  chain  or  steam  ferry  across  the  Allegheny  river 
at  or  near  the  mouth  of  Chartiers  Creek." 

This  application  is  made  under  the  act  of  1874,  en- 
titled "An  act  to  provide  for  the  incorporation  and 
regulation  of  certain  corporations." 

The  Allegheny  river  at  the  place  designated  for 
the  establishment  of  the  ferry,  and  for  some  miles  below 
and  above  said  place  is  the  boundary  line  between  the 
counties  of  Allegheny  and  Westmoreland.  The  notice 
of  application  in  this  case  was  inserted  for  three  weeks 
in  two  newspapers,  in  English,  published  in  Westmore- 
land county,  and  in  one  newspaper  in  Germlan,  and 
one  in  English,  published  in  Allegheny  county. 
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The  act  requires  the  notice  to  be  published  "in  two 
newspapers  of  general  circulation  printed  in  the  proper 
county,"  and  the  first  question  presented  is,  the  con- 
struction to  be  given  to  the  words  "proper  county." 
I  am  of  the  opinion  that  by  the  wt)rds  "proper  county" 
is  intended  the  county  or  counties  within  which  the 
powers  and  privileges  conferred  upon  the  corporation 
arc  authorized  to  be  exercised  and  must  necessarily  be 
used  to  carry  out  the  purposes  and  object  of  its  crea- 
tion ;  that  when,  as  in  the  present  case,  an  act  of  in- 
corporation is  sought  for  a  ferry  over  a  stream  which 
is  the  boundary  line  between  two  counties,  the  notice 
should  be  published  in  two  newspapers  in  each  county. 

The  provisions  of  the  act  for  the  granting  of 
charters  of  incorporation  are  very  liberal  and  broad. 
Under  it  a  company  may  be  chartered  to  construct  a 
road  the  entire  length  of  the  State,  passing  through 
and  affecting  many  counties.  Could  it  be  held  the  pub- 
lication of  a  notice  in  one  of  the  counties  selected  by 
the  parties  applying  therefor  was  a  compliance  with 
the  act? 

The  act  provides  that  the  certificate  shall  set  forth, 
inter  alia,  "the  place  or  places  where  its  business  is  to 
be  transacted."  The  certificate  in  the  present  applica- 
tion designates  Westmoreland  county  as  such  place, 
with  a  "general  office  in  the  city  of  Pittsburg,  Pa." 
Waiving  the  consideration  of  the  proper  interpretation 
to  be  given  to  the  language  used  in  relation  to  its 
place  of  business,  it  is  clear  the  business  of  the  com- 
pany applying,  in  this  case,  for  a  charter  must  neces- 
sarily be  conducted  simultaneously  in  both  counties. 
I  do  not  think  a  company  applying  for  a  charter  with 
authority  to  construct  its  works  within  the  territory  of 
two  or  more  counties  can  by  designating  one  of  said 
counties  as  its  place  of  business  thereby  avoid  publi- 
cation of  notice  in  the  other*  counties  within  which  its 
works  are  authorized  to  be  erected  and  enjoyed. 
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People  whose  rights  are  to  be  affected,  whose 
property  may  be  invaded  and  taken  by  corporations 
cieated  under  the  provisions  of  the  act  are  entitled  to 
notice.  The  interpretation  given  the  words  "proper 
county"  will  afford  it  and  is  clearly  within  the  spirit 
of  the  act. 

The  parties  in  the  application  under  consideration 
recognized  that  the  act  required  publication  in  both 
counties,  and  so  published  the  same,  but  it  is  objected 
that  the  publication  in  Allegheny  county  was  defective 
—one  of  the  notices  being  inserted  in  a  German  news- 
paper, and  that  the  law  requires  all  notices  to  be  in 
the  English  languages  in  the  absence  of  express  legis- 
lation providing  otherwise. 

In  Tyler  v.  Bowen,  I  Pittsburg  Reports,  225,  tres- 
pass for  opening  a  street,  the  case  turned  upon  the 
sufficiency  of  the  notice.  The  law  provided  notice  to 
be  given  in  two  newspapers.  Notice  was  given  in  one 
English  and  one  German  paper. 

Chief  Justice  Black,  in  delivering  the  opinion  of  the 
court,  said:  "The  opinion  of  a  majority  of  the  court 
is,  that  publication  of  a  notice  like  this  is  not  sufficient 
if  made  in  a  German  newspaper;  that  when  an  act  of 
Assembly  provides  for  notice  in  a  newspaper,  it  always 
means  an  English  paper,  unless  some  other  be  ex- 
pressly mentioned.  I  do  not  concur  in  this,  but  of 
course  I  am  wrong,  as  minorities  always  are." 

In  the  case  of  Road  in  Upper  Hanover,  Mont- 
gomery County,  V.  Wright,  277,  Lowrie,  C.  J.,  said: 
"The  road  law  of  this  county  requires  notice  of  views 
to  be  given  in  two  newspapers,  and  a  rule  of  the  court 
requires  the  proof  of  such  notice  to  accompany  the 
report,  and  thus  it  appears  by  the  record  what  notice 
was  given.  It  was  by  advertisement  in  two  German 
papers,  and   in  the  German  language. 

"This  court  decided  long  ago  in  Tyler  v.  Bowen, 
not  reported,  that  this  is  not  according  to  law.     The 
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law  must  have  a  definite  meaning,  and,  therefore  it  can- 
not mean  that  public  notice  may  be  given  in  any  lan- 
guage that  one  of  the  parties  may  choose  to  employ, 
but  in  the  ordinary  language  of  the  country  which  is 
used  in  judicial  proceedings.  It  is  very  proper  for  the 
Legislature  to  provide  differently •  for  those  parts  of 
the  State  where  the  German  language  prevails;  but  we 
cannot  do  so  with  safety  and  certainity." 

In  the  absence  of  any  provision  in  the  act  of  April 
29,  1874  for  the  publication  in  German  of  the  notices 
thereby  required,  under  the  decisions  of  the  Supreme 
Court  cited,  I  'am  constrained  to  the  opinion  that  the 
notice  given  in  the  present  application  was  not  such 
as  is  required  by  the  act. 

The  other  objections  urged  against  the  granting  of 
the  charter  I  deemed  it  unnecessary  to  consider,  as  the 
one  of  publication  is  fatal  to  the  application. 


Renewal  of  Charter. 


Same  notice  required  as  in  original  application. 

(Geo.  Lear,  Atty.  Gen'l,  13  Jany.,  1876.) 

The  practice  of  your  Department  is  undoubtedly 
correct.  The  renewal  of  charters,  or  re-charter,  must 
be  obtained  in  the  same  manner,  and  with  the  same 
notice  as  an  original   charter. 

Section  40  of  act  of  1874  provides  for  certain  things 
to  be  done  "in  addition  to  the  requirements  provided" 
in  case  of  new  corporation. 
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Acceptance   of   Constitution   and   Act   of    1874. 

1.  Publication  of  notice  not  required. 

2.  Corporation   so   accepting,    entitled   to   same   privi- 
leges as  if  incorporated  originally  under  said  act. 

(Geo.  Lear,  Atty,  Gen'l.,  April  18,  1876.) 

In  answer  to  the  communication  of  H.  W.  Gim- 
ber,  Esq.,  I  have  to  say,  that  a  corporation  created  by 
a  special  act  or  decree  of  the  court  under  a  general 
act,  prior  to  the  passage  of  the  act  of  April  29,  1874, 
**upon  accepting  the  provisions  of  the  Constitution 
and  this  act  by  writing  under  the  seal  of  said  corpora- 
tion, duly  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth,  shall  be  entitled  to  all  the  privileges, 
immunities,  franchises  and  powers  conferred  by  this 
act  upon  corporations  to  be  created  under  the  same." 
This  applies  to  such  corporations  only  as  existed  prior 
to  the  act  of  1874,  however  created,  which  if  now 
created  would  come  under  the  head  of  corporations  for 
profit,  or  the  second  class.  When  this  proceeding  has 
taken  place  their  position  is  precisely  the  same  as  if 
incorporated  since,  and  under,  the  act  of  1874.  They 
can  retain  no  special  privileges  or  immunities  except 
such  as  could  be  conferred  upon  them  under  the  Con- 
stitution and  that  act. 

The  act  requires  no  notice  of  this  proceeding,  and 
what  the  act  does  not  require  need  not  be  done  and 
therefore  there  need  be  no  publication. 

When  a  corporation  is  thus  rehabilitated  under  the 
act  of  1874,  it  can  increase  its  stock  under  the  eighteenth 
and  nineteenth  sections.  The  eighteenth  section  pro- 
vides for  the  increase  of  "the  capital  stock  or  indebted- 
ness of  any  corporation  to  be  created  under  the  pro- 
visions of  this  statute,  or  accepting  its  provisions,"  and 
the  nineteenth  section  directs  the  manner  of  proceed- 
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ing  in  the  case  of  "any  such  corporation  desirous  of 
increasing  its  capital  stock  or  indebtedness."  Such 
corporation  can  mean  no  other  than  such  as  are  re- 
ferred to  in  the  preceding  section,  which  is  such  a  cor- 
poration as  is  created  under  the  act,  or  accepting  its 
provisions.     The  section   embraces  both. 

The  proceedings  to  be  had  for  these  purposes  can 
not  be  made  plainer  than  the  language  of  the  act,  and 
its  provisions  in  this  respect  need  not  be  re-written. 
Whatever  the  act  directs  must  be  done,  but  beyond  that 
nothing  is  required. 


IN  RE  PAYMENT  OF  TEN  PER  CENTUM 
OF  CAPITAL  STOCK. 

1.  The  certificate  of  incorporation  must  state  that 
ten  per  centum  of  the  whole  capital  stock  has  been 
paid  in  cash  to  the  treasurer  of  the  intended  cor- 
poration. 

2.  It  may  all  be  paid  by  one  stockholder. 

3.  The  object  of  the  act  is  to  have  a  cash  capital  as  a 
'     basis  for  business. 

(Geo.  Lear,  Atty.  Gen'l.,  April  26,  1876.) 

The  correspondence  between  you  and  Cochran  & 
Hay  is  before  me.  When  I  gave  my  opinion,  that  ten 
per  centum  of  the  capital  stock  of  a  corporation  must 
be  paid  in  cash  to  the  treasurer,  and  that  it  must  so  ap- 
pear in  the  certificate,  I  was  not  unmindful  of  the  seven- 
teenth section  of  act  of  April  29,  1874.  That  section 
provides  that  "every  corporation  created  under  the  pro- 
visions  of   this   act,   or   accepting  its   provisions,   may 
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take  such  real  and  personal  estate,  mineral  rights,  pat- 
ent rights  and  other  property  as  is  necessary  for  the 
purpose  of  its  organization  and  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment 
thereof,  and  the  stock  so  issued  shall  be  declared  and 
taken  to  be  full  paid  stock,  and  not  liable  to  any  fur- 
ther call  or  assessments."  This  section  is  perinissive, 
and  allows  corporations  to  take  property  other  than 
money  for  stock,  and  the  certificate  must  show  how 
much  of  it.  But  the  third  section  is  mandatory,  and  re- 
quires what  the  certificate  shall  set  forth,  and,  among 
other  things,  it  **shall  also  state  that  ten  per  centum  of 
the  capital  stock  thereof  has  been  paid  in  cash  to  the 
treasurer  of  the  intended  corporation."  While  other 
property  may  be  taken  for  stock,  ten  per  cent,  must 
be  paid  in  cash,  and  it  must  be  on  the  whole  capital. 
It  may  all  be  paid  by  one  stockholder,  or  one-tenth 
paid  by  each.  But  the  act  requires  that  it  shall  be  paid. 
These  sections  are  consistent  with  each  other,  and 
may  both  stand  together  and  be  made  operative.  Where 
this  can  be  done,  the  whole  act  must  stand.  The  object 
of  the  act  is,  of  course,  to  have  a  cash  capital  as  a 
basis  for  business,  and  there  is  no  case  in  which  the 
wisdom  of  that  provision  is  more  manifest  than  in  a 
case  where  the  principal  portion  of  the  capital  stock 
is  based  upon  the  ownership  of  a  patent  right. 
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In  Re  Payment  of  Ten  Per  Centum  of  Capital  Stock 
by  a  Company  taking  Real  and  Personal  Estate, 
etc.,  as  is  necessary  for  the  Purposes  of  its  Organ- 
ization, etc. 

1.  Ten   per   centum   of  the   whole   amount  of   capital 

stock  must  be  paid  in  cash  to  the  treasurer  named. 

2.  But  a  literal  compliance  with  the  act  does  not  re- 
quire that  each  stockholder  shall  have  paid  ten  per 
centum  on  his  stock.  It  is  unimportant  by  whom 
it  is  paid. 

(Geo.  Lear,  Atty.  Gen'l.,  June  23,  1876.) 

The  act  of  29th  April,  1874,  prescribes  the  requisites 
of  certificates  for  corporations,  and  after  a  general  di- 
rection for  the  form  applicable  to  corporations  of  the 
first  and  second  class  ,  the  third  section  proceeds  to 
provide,  that  "the  certificate  for  a  corporation  embraced 
within  the  second  class  named  in  the  foregoing  section, 
shall  set  forth  all  that  is  hereinbefore  required  to  be 
set  forth,  and  except  building  and  loan  associations, 
shall  also  state  that  ten  per  centum  of  the  capital 
stock  thereof  has  been  paid  in  cash  to  the  treasurer 
of  the  intended  corporation."  This  is  as  imperative 
as  the  direction  for  publication  of  notice  of  the  appli- 
cation, or  any  other  prerequisite  to  the  obtaining  of 
letters  patent — -without  it  no  charter  can  be  legally 
obtained,  and  the  omission  to  state  this  fact  is  as 
fatal  to  an  application  as  the  omission  of  any  other  fact 
required  by  the  act,  and  can  no  more  be  dispensed  with 
than  any  or  all  of  the  others.  It  is  not  only  required  by 
the  act,  but  there  are  substantial  reasons  why  it  should 
liave  been  made  a  precedent  condition  for  the  obtain- 
ing of  a  charter.  All  corporations  for  profit  should  have 
some    substantial    cash    basis,    and   one    which   cannot 
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certify  the  investment  of  ten  per  centum  in  cash  as 
part  of  its  capital  should  not  be  given  a  legal  existence 
to  enter  upon  business  for  profit,  and  obtain  a  credit 
in  the  community,  with  no  available  means  to  meet 
its  liabilities.  This  requisite,  therefore,  is  the  dictate 
of  sound  policy  as  well  as  a  mandate  of  the  law. 

But  a  literal  compliance  with  the  act  does  not  re- 
quire that  each  stockholder  shall  have  paid  ten  per 
centum  on  his  shares  of  stock.  It  must  be  paid  in  cash 
on  the  whole  capital,  and  may  be  paid  in  equal  propor- 
tions by  each  stockholder,  or  all  of  it  by  one  or  more 
of  them,  so  that  one-tenth  is  paid  to  the  treasurer,  it 
is  unimportant  by  whpm  it  is  paid. 

The  seventeenth  section  of  the  act  authorizes  any 
corporation  to  "take  such  real  and  personal  estate  min- 
eral rights,  patent  rights,  and  other  property  as  is  ne- 
cessary for  the  purposes  of  its  organization  and  busi- 
ness, and  issue  stock  to  the  amount  of  the  value  there- 
of in  payment  thereof,"  but  it  does  not  expressly  include 
the  necessity  of  paying  the  ten  per  centum  in  cash  as 
directed  in  the  third  section.  But  the  section  rather 
implies  that  cash  is  to  be  paid  on  some  of  the  stock, 
for  it  directs  that  "in  the  charter,  and  the  certificates 
and  statements  to  be  made  by  the  subscribers  and  of- 
ficers of  the  corporation,  such  stock  shall  not  be  stated 
or  certified  as  having  been  issued  for  cash  paid  into  the 
company,  but  shall  be  stated  or  certified  in  this  respect 
according  to  the  fact."  If  this  kind  of  payment  were 
equivalent  to  cash,  there  would  be  no  necessity  for 
Slating  what  was  paid  in;  but  as  the  kind  of  payment 
must  be  stated,  it  gives  additional  strength  to  the  po- 
sition, that  one-tenth  must  be  in  cash.  A  stockholder 
may  make  his  whole  payment  in  the  kind  of  property 
allowed  to  be  put  in  under  the  seventeenth  section,  and 
other  stockholders  pay  in  cash,  and  they  may  be 
equalized  by  having  preferred  and  deferred  stock  as 
provided  for  in  the  section,  or  each   stockholder  may 
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pay  a  certain  proportion  in  cash  and  the  remainder  in 
other  property,  as  they  may  see  proper  to  arrange  it. 

But  the  act  nowhere  expressly  permits  all  the  stock 
of  a  corporation  to  be  paid  in  property  other  than  cash, 
but  it  does  affirmatively  require  ten  pe^  centum  in 
money. 

The  provision  for  the  issuing  of  deferred  stock  to 
such  stockholders  as  pay  their  subscriptions  in  full  in 
real  and  personal  estate  or  mineral  rights,  contemplates, 
that  there  is  other  stock  in  the  corporation  paid  in  for 
cash.  There  would  be  neither  sense  nor  justice  in  mak- 
ing a  distinction  in  the  stock,  if  it  were  all  paid  for 
in  the  same  kind  of  property. 

Both  from  the  letter  of  the  law,  and  the  reason 
of  it,  I  adhere  to  the  position,  that  the  certificate  must 
show  a  cash  payment  of  ten  per  centum. 


CORPORATIONS— EXCLUSIVE  RIGHT. 

Waiver  of  the  exclusive  right  by  a  company  already  in- 
corporated does  not  authorize  the  incor- 
poration of  a  second  company. 

(Geo.  Lear,  Atty.  Gen'L,  February  3,  1877.) 

By  the  third  clause  of  the  thirty-fourth  section 
of  the  act  of  the  29th  April,  1874,  "The  right  to  have 
and  enjoy  the  franchises  and  privileges  of  such  incor- 
poration within  the  district  or  locality  covered  by  its 
charter  shall  be  an  exclusive  one ;  and  no  other  company 
shall  be  incorporated  for  that  purpose  until  the  said 
corporation  shall  have  from  its  earnings  realized  and 
divided   among  its   stockholders,  during  five  years,   a 
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dividend  equal  to  eight  per  centum  upon  its  capital 
stock."  This  refers  to  water  and  gas  companies.  There 
is  a  water  company  in  the  borough  of  Susquehanna 
Depot,  possessing  the  franchises  and  privileges  of  fur- 
nishing water  to  that  district  or  locality,  that  is  to  the 
whole  borough.  This  company  has  the  exclusive  right 
to  furnish  water  to  that  locality. 

But  application  has  been  made  for  letters  patent 
for  a  water  company  for  the  second  ward  of  that  bor- 
ough. The  company  already  chartered  grants  permis- 
sion for  another  company.  But  consent  can  not  give 
jurisdiction.  The  company  can  waive  its  exclusive  privi- 
leges, but  it  can  not  confer  power  to  incorporate  a  com* 
pany  where  the  law  says  it  shall  not  be  done.  The 
only  power  to  incorporate  such  a  company  is  in  the 
Act  of  Assembly.  If  that  does  not  give  it,  it  does  not 
exist.  .  But  the  act  does  not  only  not  give  it  under 
such  circumstances,  but  expressly  prohibits  it.  "No 
other  company  shall  be  incorporated"  until  certain  divi- 
dends are  made,  is  the  language  of  the  act.  The  con- 
sent of  the  corporation  already  in  existence  cannot  con- 
fer power  to  do  that  which  the  Legislature  has  pro- 
hibited. That  power  can  be  given  only  by  the  Legis- 
lature. 


Corporations — Property   Taken   in   Payment   of   Stock. 

A  corporation  can  only  take  such  property,  real  and 
personal,  as  is  necessary  for  the  purposes  of  its 
organization  and  business. 

(Geo.  Lear,  Atty.  Gen'l.,  26  Feb:,  1877.) 

While  the  act  of  29th  of  April,  1874,  in  the  seven- 
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teenth  section,  permits  every  corporation  created  under 
the  provisions  of  the  act,  or  accepting  its  provisions,  to 
take  such  real,  and  personal  estate,  mineral  rights,  pat- 
ent rights  and  other  property  as  is  necessary  for  the 
purposes  of  its  organization  and  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment 
tliereof,  and  bonds  are  personal  property,  it  does  not 
follow  that  they  can  be  taken  in  payment  of  the  stock 
under  this  section.  It  is  only  such  property,  real  and 
personal,  as  is  necessary  for  the  purposes  of  the  or- 
ganization and  business  of  the  corporation  which  can 
be  taken.  An  iron  company  can  take  anything  pertain- 
ing to  the  business  of  such  a  company.  For  instance, 
real  estate  containing  iron  ore,  or  a  patent  right  for 
smelting  the  ore.  A  gas  company  can  take  gas  pipes, 
and  patent  rights  for  the  manufacture  of  gas.  But  an 
iron  company  cannot  take  a  patent  right  for  the  manu- 
facture of  gas,  nor  a  gas  company  a  patent  right  for 
smelting  ore.  Such  companies  shall  not  become  specu- 
lators in  property  taken  as  stock  for  the  purpose  of 
organization. 

But  in  no  case  can  bonds  be  taken  under  that  sec- 
tion. They  are  not  necessary  for  the  purpose  of  or- 
ganization or  business.  The  business  of  a  corporation 
after  its  organization  may  require  it  to  issue  bonds  to 
raise  money,  but  in  no  case  can  it  be  necessary  to  pur- 
chase bonds,  or  to  hold  them,  for  the  purpose  of  organ- 
izing or  commencing  business. 

And  much  less  has  such  a  corporation  the  right  to 
take  bonds  which  are  on  its  own  property.  If  real  es- 
tate can  be  put  in  as  stock,  and  the  bonds  secured  by  a 
mortgage  upon  it  to  its  value,  can  also  be  put  in,  that 
property  will  be  twice  in,  and  the  result  will  be  the 
organization  of  a  corporation  with  an  ostensible  capital 
of  twice  its  real  value. 

But,  without  showing  what  the  results  would  be, 
it  is  enough  that  the  act  does  not  authorize  it. 
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Corporations — Place  of  Business. 

The  place  of  business  designated  in  the  certificate  for 
incorporation  is  the  place  where  the  corporate 
functions  are  performed,  where  the  stockholders 
hold  their  elections.  It  is  immaterial  where  they 
operate. 

(Geo.   Lear,  Atty.   Gen'l.,   i6  March,   1877.) 

The  certificate  of  the  "Mann  Mining  Company  of 
North  Carolina,"  which  has  been  submitted  to  me,  is 
defective  because  it  does  not  state  "the  place  or  places 
where  the  business  is  to  be  transacted."  All  that  is 
stated  is  that  "the  business  of  said  corporation  is  to 
be  transacted  in  Pennsylvania  and  elsewhere;  principal 
office,  Philadelphia,  Pa."  Pennsylvania  and  elsewhere 
is  equivalent  to  saying  wherever  they  please.  It  might 
as  well  have  been  left  blank,  and  it  seems  to  have  been 
so  stated  from  a  misconception  of  what  is  intended 
by  the  place  where  the  business  is  transacted.  The 
meaning  of  that  is,  where  the  corporate  functions  are 
performed — ^where  the  stockholders  hold  their  elec- 
tions, and  the  directors  manage  and  direct  the  business 
of  the  corporation.  It  is  not  necessarily  where  the  em- 
ployes do  their  work,  but  the  place  from  which  the 
work  is  directed,  and  where  the  president,  secretary  and 
treasurer  receive  the  reports  of  the  results  of  the  work, 
and  pay  out  the  dividends  declared  by  the  directors. 
It  must  be  a  point  where  the  Auditor  General  can  find 
the  proper  officers  to  require  from  them  reports,  pay- 
ment of  taxes,  etc.  It  is  immaterial  where  they 
operate. 
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Purposes  of  Corporation. 

Purposes  provided  for  in  different  divisions  cannot  be 
joined  in  one  charter. 

(Geo.  Lear,  Atty.  Gen'l.,  24  May,  1877.) 

The  enclosed  certificate  for  the  incorporation  of  the 
Butchers'  Ice  and  Coal  Company  is  defective.  The  act 
of  1874  authorizes  the  corporations  for  the  several  pur- 
poses therein  named,  but  as  I  understand  it,  there  can 
be  no  other  joined  in  the  same  company  than  is  con- 
tained in  one  of  the  several  divisions.  The  purchase 
and  sale  of  coal  to  the  public  is  not  enumerated  among 
them,  but  the  supply  of  ice  to  the  public  is.  But  it  is 
a  division  of  the  second  class,  of  corporations  of  itself, 
and  cannot  be  joined  with  any  of  the  others  named, 
and   especially   with   one   not    designated. 

There  are  other  defects  in  reference  to  the  stock. 
While  the  capital  is  $50,000  it  appears  that  only  $1,400 
has  been  subscribed. 

The  act  requires  the  certificate  to  state  that  ten 
per  cent,  has  been  paid  to  the  treasurer  in  cash.  This 
is  imperative  and  cannot  be  omitted.  This  certificate 
states  that  "ten  per  centum  of  the  capital  stock  has 
been  paid  in  cash  or  its  equivalent."  The  property 
put  in  is  all  proper  enough  for  the  organization  and 
business  of  the  company,  and  may  be  accepted  as  full 
paid  stock,  but  there  must  be  a  cash  capital  of  ten  per 
cent.  It  need  not  be  paid  by  those  who  put  in  real 
and  personal  estate,  etc.,  under  the  seventeenth  section, 
and  may  be  paid  by  a  single  stockholder,  but  it  must 
be  equal  to  ten  per  cent,  of  the  whole  capital,  and  must 
be  in  cash,  and  not  in  cash  or  its  equivalent.  "Its 
equivalent"  is  a  very  uncertain  expression,  and  may 
mean  a  different  thing  in  the  opinion  of  different  parties. 
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This  certificate  has  too  many  defects  to  allow  it 
to   pass. 


Reorganization  of  Corporations  by  Purchasers  of  Fran- 
chises at  Judicial  Sale-Procedure. 

(Geo.  Lear,  Atty.  Gen'l.,  i6  June,  1877.) 

I  have  been  requested  to  answer  the  enclosed  letter 
to  you.  The  purchasers  of  the  property  rights  and 
franchises  of  "The  People's  Gas  Light  and  Fuel  Com- 
pany," can  reorganize  the  company  under  the  same 
or  any  other  name  or  they  can  abandon  the  franchises 
and  apply  for  a  charter  as  a  new  company  under 
the  act  of  1874.  The  power  to  sell  the  franchises  under 
an  execution  implies  the  right  of  the  purchasers  to 
use  them. 

When  reorganized  and  officers  appointed,  etc.,  the 
fact  should  be  certified  to  the  Governor  and  new  letters 
patent  be  issued. 

If  a  new  corporation  is  created  uiider  the  act  of 
1874  the  property  may  be  put  in  as  full  paid  stock,  but 
there  will  have  to  be  ten  per  cent,  on  the  whole  capital 
paid  in  cash  to  the  treasurer  and  the  certificate  for  the 
incorporation  of  the  new  company  must  show  it. 

If  the  organization  be  under  the  rights  and  fran- 
chises of  the  old  company  this  payment  of  cash  need 
not  be  paid.  The  parties  can  pursue  either  course.  They 
are  not  bound  to  use  the  purchased  franchises  if  they 
do  not  choose  to  do  so.  If  the  organization  is  under 
a  special  act  they  may  have  valuable  rights  and  privi- 
leges which  they  cannot  get  under  the  general  law. 
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Corporations — Reduction   of   Capital   Stock. 

Effected  under  the  provisions  of  act  of  April  29,  1874. 
(Lyman  D.  Gilbert,  Dept.  Atty.  Gen'l.,  Aug.  20,  1877.) 

The  twenty-third  section  of  the  act  of  Assembly  ap- 
proved the  twenty-ninth  day  of  April,  1874,  Pam.  Laws 
1874,  Page  831,  permits  the  capital  stock  of  certain  cor- 
porations, there  specified,  to  be  reduced,  and  directs 
that  the  reduction  shall  be  made  under  the  regulations 
prescribed  in  the  eighteenth,  nineteenth,  twentieth, 
twenty-first  and  twenty-second  sections  of  the  same 
act.  The  purpose  of  this  provision  is  to  apply  to  the 
leduction  of  the  capital  stock  of  corporations  the  same 
rules  which  govern  its  increase.  The  reduction  can  be 
made  only  with  the  consent  of  the  persons  or  bodies 
corporate  holding  the  larger  amount  in  value  of  the 
stock  of  the  company.  This  consent  is  to  be  obtained 
at  an  election  to  be  held  by  the  stockholders  in  the 
manner  pointed  out  by  the  twentieth  and  twenty-first 
sections  of  the  act.  The  election  must  be  held  at  the 
chief  office  or  place  of  business  in  this  Commonwealth. 
But  no  election  can  be  had  except  in  pursuance  of  a 
resolution  of  the  board  of  directors  calling  a  meeting 
of  the  stockholders  for  that  purpose,  and  notice  of  the 
time  and  place  and  object  of  the  meeting  must  be  pub- 
lished once  a  week  for  sixty  days  prior  to  the  meeting 
in  at  least  one  newspaper  published  in  the  county,  city 
or  borough  where  the  office  or  place  of  business  of  the 
company  is  located.  If  consent  be  given  to  the  reduc- 
tion in  the  capital  stock  the  company  must  file  in  your 
office,  within  thirty  days  after  the  election  or  meeting, 
the  papers  required  by  the  twenty-second  section  of 
the  same  act.  Neglect  to  file  such  papers  will  subject 
the  company  to  the  penalty  there  mentioned.  This  is 
the  only  manner  recognized  by  law  for  the  reduction  of 
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the  capital  stock  of  the  corporations  referred  to  by  the 
twenty-third  section,  and  any  departure  from  it  will 
make  their  action  illegal  and  void. 


Reduction  of  Capital  Stock  by  Companies  Organized 
Prior  to  the  Passage  of  the  "General  Cor- 
poration Act/* 

(Lyman  D.  Gilbert,  Dep.  Atty.  Gen'L,  Aug.  21,  1877.) 

Before  any  corporation  can  reduce  its  capital  stock 
under  th^  provisions  of  the  twenty-third  section  of  the 
act  of  29th  April,  1874,  it  must  accept  the  provisions 
of  the  Constitution  and  of  the  act  of  29  April,  1874, 
by  writing  under  the  seal  of  the  corporation,  duly  filed 
in    your   office. 


Corporations — Shares    of    Stock — Par    Value    Thereof. 

The  act  of  29  April,  1874,  prescribes  the  maximum 
amount  of  the  capital  stock  of  a  corporation  and 
the  par  value  of  the  shares  of  stock. 

(Lyman  D.  Gilbert,  Dep.  Atty.  Gen1.,  Oct.  i,  1877.) 

Section  eleven  of  the  act  of  General  Assembly  of 
29th  April,  1874,  requires  that  "the  capital  stock  of  every 
such  corporation  that  has  or  requires  a  capital  stock, 
shall  consist  of  not  more  than  one  million  dollars  and 
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shall  be  divided  into  shares  of  not  more  than  one  hun- 
dred dollars  each." 

The  Enterprise  Oil  and  Land  Company  proposes 
to  have  a  capital  stock  of  twenty  thousand  dollars  di- 
vided into  shares  of  the  par  value  of  two  thousand  dol- 
lars each.  This  the  law  will  not  allow  the  company  to 
do,  and  until  the  par  value  of  the  shares  of  stock  is  al- 
tered in  accordance  with  the  above  recited  provision  of 
the  eleventh  section  of  the  act  of  29th  April,  1874,  the 
application  of  the  company  for  letters  patent  ought  to 
be  refused. 


Acceptance  of  Constitution. 

Corporations,  in  existence  prior  to  the  adoption  of  the 
new  Constitution,  must  accept  its  provisions,  be- 
fore they  can  avail  themselves  of  any  subsequent 
legislation. 

(Lyman  D.  Gilbert,  Dep.  Atty.  Gen'l.,  Dec.  13,  1877.) 

Section  2  of  Article  XVI,  of  the  Constitution,  pre- 
vents the  General  Assembly  from  passing  any  general  or 
special  law  for  the  benefit  of  any  corporation,  "except 
upon  the  condition  that  such  corporation  shall  ther- 
after  hold  its  charter  subject  to  the  provisions  of  this 
Constitution." 

This  section  clearly  declares  that  no  corporation  in 
existence  at  the  time  of  the  adoption  of  the  Constitu- 
tion shall  obtain  increased  privileges  except  it  sub- 
mitted Itself  to  the  provisions  of  the  Constitution. 

The  act  entitled  "An  act  to  provide  for  the  manner 
of  increasing  the  capital  stock  and  indebtedness  of  cor- 
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porations,"  was  passed  on  i8th  April,  1874,  and  is  a 
general  law  enacted  since  the  adoption  of  the  Constitu- 
tion. At  the  time  it  was  passed  the  Constitution  was  in 
full  force  and  effect,  except  in  those  instances  in  which 
its  operation  was  delayed  by  sundry  clauses  in  the 
schedule,  and  all  legislation  to  be  effective  must  be  in 
harmony  with  its  requirements.  One  of  these  require- 
ments is  a  previous  submission  to  its  provisions  before 
any  corporation  can  avail  itself  of  the  benefits  of  any 
general  law  passed  since  January  i,  1874.  It  therefore 
follows  that  you  have  no  right  to  entertain  any  papers 
submitted  by  the  Hazleton  Gas  Company  under  the 
provisions  of  the  act  of  18  April,  1874,  for  an  increase 
of  capital  stock,  until  the  company  has  first  accepted 
the  provisions  of  the  new  Constitution,  and  any  in- 
crease of  stock  made  by  the  company  under  that  act 
without  such  previous  acceptance  will  be  illegal  and 
void. 


Purposes   Cannot   be  Joined — Corporations  Cannot  be 
Formed  for  Any  Purpose  Not  Designated 

in  the  Act. 

1.  The  different  classes  of  business  as  set  forth  in  the 

second  class  of  corporations  cannot  be  joined  in 
the  same  corporation,  except  so  far  as  they  are 
designated  to  be  joined  under  the  several  divi- 
sions. 

2.  There  is  no  power  to  create  corporations  for  any 
purposes  except  those  enumerated  in  the  act  and 
its  supplements. 

(Geo.   Lear,  Atty.   Gen'l.,  March   14,   1878.) 

The   enclosed   communication   of   M.   W.   Weigley, 
Esq.,  which  has  been  referred  to  me,  proposes  a  cor- 
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poration  embracing"  powers  which  the  law  does  not 
authorize.  The  corporation  act  provides  for  the  incor- 
poration of  companies  for  particular  purposes,  and  the 
act  designates  what  each  one  may  be  created  for.  There 
is  no  power  to  create  corporations  for  any  purposes  ex- 
cept those  enumerated  in  the  act  and  its  supplements, 
and  no  two  of  them  can  be  combined  in  the  same 
company  or  corporation. 

A  company  may  be  incorporated  for  "creating,  pur- 
chasing, holding  and  selling  of  patent  rights  for  in- 
ventions and  designs,  with  the  right  to  issue  licenses 
for  the  same,  and  receive  pay  therefor,"  and  that  is 
all  which  can  be  done  under  that  corporate  power,  and 
all  which  can  be  included  in  one  corporation.  Build- 
ing railways  cannot  be  joined  in  the  same  charter,  or 
contracting  for  their  construction,  even  if  such  powers 
can  be  given  by  another  charter,  which  is  more  than 
doubtful.  A  manufacturing  company  may  be  incor- 
porated and  possibly  may  embrace  what  is  in  the  sec- 
ond clause  of  the  proposed  charter,  but  it  will  be  time 
enough  to  decide  that  when  it  comes  in  that  form.  It 
is  sufficient  to  say  here,  that  the  two  or  more  things 
contemplated  in  the  proposed  charter  cannot  be  joined 
in  the  application.  Creating,  purchasing,  holding  and 
selling  patent  rights,  etc.,  cannot  be  joined  with  any- 
thing else.  The  different  classes  of  business  as  set  forth 
in  the  second  class  of  corporations  cannot  be  joined  in 
the  same  corporation  except  so  far  as  they  are  desig- 
nated to  be  joined  under  the  several  divisions,  and  no 
corporation  can  be  formed  for  a  business  not  named  or 
described  in  some  one  of  the  divisions. 
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Exclusive  Right  of  Companies  for  the  Manufacture  and 

Supply  of  Gas. 

(Geo.  Lear,  Atty.  Gen'l.,  July  15,  1878.) 

Letters  patent  cannot  be  issued  for  "The  Consum- 
ers' Mutual  Gas  Company"  for  the  purposes  set  forth 
in  the  enclosed  certificate.  The  powers  to  grant  such 
charters  have  probably  been  exceeded  already  under 
the  act  of  1874.  They  have  certainly  been  exhausted  for 
the  City  of  Philadelphia. 

Under  the  third  clause  of  the  thirty-fourth  section, 
'*the  right  to  have  and  enjoy  the  franchises  and  privi- 
leges of  such  incorporation  within  the  district  or  lo- 
cality covered  by  its  charter  shall  be  an  exclusive  one; 
and  no  other  company  shall  be  incorporated  for  that 
purpose  until  said  corporation  shall  have  from  its  earn- 
ings realized  and  divided  among  its  stockholders,  dur- 
ing five  years,  a  dividend  equal  to  eight  per  centum  per 
annum  upon   its  capital  stock." 

It  does  not  appear  that  this  has  been  done  by  the 
other  companies  in  Philadelphia  within  the  district  or 
locality  covered  by  their  charters,  and  this  is  for  the 
same  district  or  locality. 


In  Re  Payment  of  Bonus  by  Corporations  Being  Re- 
Chartered. 

A  corporation  whose  charter  is  about  to  expire  by  its 
own  limitation,  desiring  to  be  re-chartered,  must 
pay  bonus. 

(Henry  W.  Palmer,  Atty.  Gen'l.,  4  March,  1879.) 

In  reply  to  your  inquiry,  I  beg  leave  to  say  that 
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when  the  charter  of  a  corporation  is  about  to  expire 
by  its  own  limitation,  and  the  corporation  seeks  to  be 
re-chartered  under  the  provisions  of  Section  40  of  the 
Act  of  29th  April,  1874,  it  must  pay  to  the  Common- 
wealth the  tax  imposed  in  the  forty-fourth  section  of 
that  act. 


Discretionary  Power  of  the  Governor  in  Refusing  Ap- 
plications for  Letters  Patent  Under  the 

Act  of  1874. 

(Henry  W.  Palmer,  Atty.  Gen'l.,  April  2,  1879.) 

In  the  matter  of  the  application  of  rival  gas  com- 
panies for  letters  patent  for  the  City  of  Bradford,  in 
the  county  of  McKean,  which  was  argued  before  Your 
Excellency,  the  Secretary  of  State  and  the  Attorney 
General,  I  have  the  honor  to  say  that  under  the  special 
facts  of  the  case,  in  my  opinion,  you  will  be  justified 
in  refusing  a  charter  to  either  claimant.  From  the 
resolution  passed  by  the  city  council,  a  certified  copy 
of  which  has  been  furnished,  it  appears  that  strong 
objections  are  made  on  sanitary  grounds. 

As  the  grant  of  privileges  to  any  company  that  will 
enable  them  to  disturb  the  streets  at  this  time  and 
further,  that  in  pursuance  of  a  contract  between  the  au- 
thorities and  individuals  the  city  is  now  being  satis- 
factorily and  suflficiently  supplied  with  gas.  The  thirty- 
fourth  section  of  the  act  of  1874  provides  that  no  com- 
pany incorporated  under  the  provisions  of  this  act  to 
construct  gas  or  water  works  within  the  limits  of  any 
municipality  when  gas  or  water  works  shall  have  been 
constructed  by  said  municipality  shall  do  so  without 
the  lawful  consent  of  the  corporate  authorities  therof. 
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While  the  works  in  the  City  of  Bradford  were  not  con- 
structed by  the  municipality,  yet  under  the  contract 
the  city  has  a  substantial  vested  and  valuable  interest 
if:  them,  extending  for  thirty  years,  which  ought  not 
to  be  distributed  unnecessarily,  and  construing  the  law 
according  to  its  spirit  and  meaning,  viz.,  that  when  a 
town  is  already  satisfactorily  supplied  with  gas  under 
corporate  management  that  no  company  chartered  un- 
der the  act  of  1874  shall  construct  works  without  the 
consent  of  the  authorities,  the  city  might  well  refuse 
permission  to  allow  the  erection  of  other  works.  With- 
out such  consent,  which  from  the  tenor  of  the  resolutions 
of  the  city  council,  evidently  cannot  be  obtained,  a 
charter  would  be  of  no  use  except  as  an  instrument  of 
strife  and  litigation. 

The  objection  of  the  authorities  that  the  health  of 
the  city  may  be  endangered  by  the  extensive  excavation 
necessary  for  laying  down  pipes  may  or  may  not  be 
real,  but  of  that  they  being  on  the  ground  and  familiar 
with  local  conditions  are  necessarily  the  best  judges, 
and  taking  the  fact  as  established  it  undoubtedly  pre- 
sents a  consideration  for  delay  not  to  be  overlooked. 
Whether  a  chartered  company  would  have  excessive 
rights  in  the  city  limits  of  such  a  nature  as  to  prevent 
those  who  have  expended  large  sums  of  money  under 
iheir  contract  with  the  city  from  deriving  further  bene- 
fits from  the  same  is  a  question  not  free  from  difficulty, 
and  as  the  city  as  represented  by  her  authorities  are 
well  satisfied  with  existing  conditions,  the  Governor 
may  well  refuse  to  charter  a  new  company  on  the 
ground  that  the  "purposes  of  the  act"  are  to  allow 
charters  for  localities  where  gfas  and  water  are  not  well 
supplied  or  when  if  supplied  by  the  municipal  authori- 
ties or  under  their  sanction  they  are  willing  to  allow 
competition.  By  the  third  section  of  the  act  the  Gov- 
ernor is  to  examine  the  application  and  if  he  find  it 
within  the  purpose  of  the  act  endorse  his  approval  and 
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inferentially  if  not  within  the  purpose  of  the  act  to  re- 
fuse his  approval.  Holding  the  "purposes  of  the  act" 
to  be  as  above  stated  this  case  would  seem  to  come  with- 
in the  range  of  application  which  may  be  refused  by 
the  Governor. 


Corporations — Directors  Need  Not  be  Stockholders. 

There  is  nothing  in  the  law  requiring  directors  of  a 
corporation  to  be  either  subscribers  to  the  certifi- 
cate of  incorporation  or  stockholders. 

(Lyman  D.  Gilbert,  Dep.  Atty.  Gen'l.,  ii  Oct.,  1880.) 

In  reply  to  your  inquiry,  I  have  the  honor  to  iub- 
mit  the  following  opinion. 

The  general  corporation  act  of  1874  contains  no 
language  which  requires  directors  to  be  either  subscrib- 
ers to  the  certificate  for  incorporation,  or  stockholders, 
and  there  is  nothing  in  the  law  regulating  the  duties  of 
directors  which  exacts  of  them  this  qualification.  They 
are  chosen  by  the  stockholders,  or  originally  by  the 
corporators,  but  there  is  no  direction  that  they  shall 
be  taken  from  the  corporators,  or  the  stokholders. 

We  could  not  insist,  therefore,  in  superadding  a 
Qualification  of  this  kind  unless  there  is  some  warrant 
for  it  in  the  law  which  underlies  all  corporate  organiza- 
tions. 

But  an  examination  shows  that  the  principles  gov- 
erning corporations  and  the  relations  of  their  directors 
to  their  stockholders  do  not  require  directors  to  be  even 
stockholders,  in  the  absence  of  express  statutory  direc- 
tion. 
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In  Densmore  Oil  Company  vs.  Densmore,  14  P.  F. 
Smith,  43,  the  court  decided  that  under  the  act  of  18 
July,  1863,  the  corporators  need  not  have  an  interest 
in  the  corporation,  or  be  stockholders. 

The  law  in  this  respect  is  different  to-day,  but  the 
change  was  made  by  direct  legislation. 

In  the  case  of  State  vs.  McDaniel,  22  Ohio,  354,  the 
Supreme  Court  of  Ohio  decided  that  directors  need  not 
be  stockholders. 

To  the  same  effect  is  the  English  decision,  Chancery 
Division,  1876,  in  re  British  Provident  Life,  etc..  Asso- 
ciation, L.  R.  5,  Ch.  Div.,  306. 

I  am,  therefore,  of  opinion  that  the  management 
of  corporate  business  can  be  lawfully  placed  in  the  hands 
of  directors  who  are  neither  corporators  nor  subscribers 
to  the  corporate  stock. 


Territory  to  be  Designated  in  Certificates  of  Organiza- 
tion by  Gas  and  Water  Companies. 

1.  Boundaries  should  not  be  specified. 

2.  To  what  distance  the  permission  to  supply  persons 

residing  on  adjacent  territory  extends,  is  purely  a 
question  for  the  courts. 

(Henry  W.  Palmer,  Atty.  Gen'l.,  March  29,  1882.) 

The  act  of  29th  April,  1874,  known  as  the  Greneral 
Corporation  Act,  authorizes  the  incorporation,  inter 
alia,  of  water  companies  and  of  companies  for  the  "manu- 
facture and  supply  of  gas  or  the  supply  of  light  or  heat 
to  the  public  by  any  others  means." 

The  form  of  the  certificate  upon  which  the  Execu- 
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tive  is  called  upon  to  pass  is  prescribed  by  the  act,  but 
there  is  no  requirement  that  it  shall  specify  the  boun- 
daries within  which  the  corporate  functions  of  the  pros- 
pective company  are  to  be  exercised.  The  only  require- 
ment as  to  location  is  that,  the  place  or  places  where  its 
business  is  to  be  transacted  shall  be  designated.  The 
requirement  that  the  purpose  for  which  it  is  formed 
shall  be  set  forth,  is  answered  in  the  case  of  a  water 
company  by  saying — it  is  "for  the  supply  of  water  to 
the  public" — .in  the  case  of  a  light  or  heat  company,  it 
is  "for  the  manufacture  and  supply  of  gas  or  the  supply 
of  light  or  heat  to  the  public." 

Under  the  provisions  of  this  act,  neither  the  certifi- 
cates of  incorporation,  and  which  becomes  the  charter, 
or  the  letters  patent,  need  contain  a  description  by  miles 
and  bounds  of  territory  within  which  the  corporation 
may  exercise  its  franchises.  By  the  first  and  second 
clauses  of  the  thirty-first  section,  water  and  gas  <:om- 
panies  are  given  the  right  to  supply  the  borough,  town, 
city  or  district  where  it  may  be  located,  and  such  per- 
sons, partnerships  and  corporations  residing  therein  or 
adjacent  thereto  as  may  desire  the  same.  To  what 
distance  the  permission  to  supply  persons  residing  on 
adjacent  territory  would  extend,  is  purely  a  question 
for  the  courts,  as  is  also  the  question  of  the  exclusive 
rights  that  may  be  obtained  by  gas  and  water  com- 
panies under  this  act,  by  clause  3,  of  section  34,  which 
provides  that  "the  right  to  have  and  enjoy  the  fran- 
chises and  privileges  of  such  incorporation  within  the 
district  or  locality  covered  by  its  charter  shall  be  an  ex- 
clusive one."  As  we  have  seen,  the  act  does  not  require 
a  designation  of  boundaries  in  the  certificate,  and,  there- 
fore, the  Executive  cannot  be  called  upon  to  decide 
whether  too  much  or  too  little  is  included  in  a  particu- 
lar certificate,  or  whether  applications  conflict  with  each 
other.  Neither  is  it  necessary  to  undertake  a  solution  of 
the  troubles  in  question  of  the  meaning  of  the  word 
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district,  or  of  how  much  territory  a  single  corporation 
may  cover  to  the  exclusion  of  all  others  of  like  char- 
acter. 

I  am  of  the  opinion  that  nothing  ought  to  appear 
in  the  certificate  of  incorporation  that  the  essential 
requisites  designated  in  the  third  section  of  the  Act 
of  Assembly  and  that  the  Executive  is  bound  to  do 
nothing  more  than  pass  upon  the  formality  of  the 
papers.  By  this  interpretation  of  the  act  all  questions 
of  conflicting  privileges  must  be  remitted  to  the  tribu- 
nals provided  with  the  machinery  for  proper  adjustment 
of  questions  of  law  and  fact. 

I  am,  therefore,  of  opinion  that  the  certificate  now 
under  consideration,  viz :  That  of  the  Anthracite  Water 
Company,  should  be  amended  in  accordance  with  the 
views  above  stated,  by  stating  its  purposes  to  be  to  sup- 
ply water  for  the  public  at  the  borough  of 
or  township  of  and  to  persons,  partnerships 

and  associations  residing  therein  and  adjacent  thereto 
as  may  desire  the  same.* 

*Note — Water  Companies  not  authorized  to  extend 
into  adjacent  territory.  Bly  vs.  White  Deer  Mountain 
Water  Co.,   197  Pa.,  80. 


Re-Organization   of   a   Corporation  by   Purchasers   at 

Judicial  Sale. 

Liens  of  Commonwealth  for  unpaid  bonus  discharged 
by  judical  sale. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  Jan.  26,  1883.) 

In  the  matter  of  the  application  of  the  Continental 
Insurance,  Trust   and   Safe   Deposit   Company  for  let- 
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ters  patent  under  the  purchase  at  judicial  sale  of  the 
franchises  of  the  Central  Insurance,  Trust  and  Safe 
Deposit  Company,  and  the  liability  of  such  company 
for  the  balance  of  bonus  not  collected  from  the  original 
company,  I  beg  to  say  that  in  my  opinion  the  purchaser 
of  the  franchises  in  question  took  them  without  any  lia- 
bility for  the  balance  of  bonus  referred  to.  If  the  Com- 
monwealth had  any  lien  upon  the  franchises  for  such 
bonus  it  was  discharged  by  the  judicial  sale,  which  in 
this  case  was  at  the  suit  of  the  Commonwealth  herself. 

The  act  of  25th  May,  1878,  clearly  vests  in  the  pur- 
chasers, on  compliance  with  its  provisions  in  respect 
to  reorganization  "aJl  the  rights,  powers,  immunities, 
privileges  and  franchises"  of  the  original  corporation, 
subject  only  to  such  restrictions  as  are  imposed  by  its 
charter.  "Such  restrictions,"  I  think,  refer  to  restric- 
tions of  chartered  privileges  and  do  not  include  unpaid 
bonus  or  taxes. 

I  am  of  opinion,  therefore,  that  this  corporation  is 
entitled  to  file  its  certificate  of  re-organization  without 
the  payment  of  the  balance  of  bonus  chargeable  to  the 
original   corporation. 


Waiver  of  Notice  in  the  Matter  of  the  Increase  of  Capi- 
tal Stock. 

The  sixty  days'  notice,  by  advertisement,  required  by 
the  seventh  section  of  the  sixteenth  article  of  the 
Constitution  of  1873,  ^md  the  act  of  April  18,  1874, 
can  be  waived  by  the  unanimous  consent  of  all  the 
stockholders. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  Feb.  15,  1883.) 

The  enclosed  certificate  of  the  increase  of  the  capi- 
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tal  stock  of  the  Bellefonte  and  Buffalo  Run  R.  R.  Co. 
having  been  returned  by  your  Department  because  it 
did  not  appear  that  the  increase  had  been  made  in  ac- 
cordance with  the  act  of  i8th  April,  1874,  has  been 
submitted  to  the  Attorney  General  with  request  to 
communicate  with  you  in  the  premises. 

The  certificate  does  not  show  upon  its  face  under 
what  act  the  increase  has  been  made,  but  presuming 
that  it  was  intended  to  be  under  the  act  of  1874,  the 
only  question  to  be  determined  is  whether  the  sixty 
days'  notice  required  by  that  act  can  be  waived  by  the 
unanimous  action  of  all  the  stockholders.  The  act  of 
1874  was  passed  to  give  effect  to  the  seventh  section  of 
the  XVI  article  of  the  Constitution  of  1873,  which  pro- 
vides that  "the  stock  and  indebtedness  of  corporations 
shall  not  be  increased  except  in  pursuance  of  general 
law,  nor  without  consent  of  the  persons  holding  the 
larger  amount  in  values  of  the  stock  first  obtained  at 
a  meeting  to  be  held  after  sixty  days'  notice  given  in 
pursuance  of  law."  The  act  of  i8th  April,  1874,  section 
2,  requires  that  "notice  of  the  time,  place  and  object 
of  said  meeting  shall  be  published  once  a  week  for  sixty 
days  prior  to  such  meeting,  in  at  least  one  newspaper 
published,  etc."  Can  this  notice  be  waived  by  consent 
of  all  the  stockholders? 

It  will  be  observed  that  the  constitutional  reqiiire- 
ment  was  manifestly  intended*  to  prevent  an  increase 
of  stock  without  "the  consent  of  the  persons  holding 
the  larger  amount  in  value  of  the  stock."  Whilst  the 
act  of  1874  seems  to  be  mandatory  in  respect  to  notice, 
yet,  if  construed  in  the  light  of  the  constitutional  pro- 
vision, its  evident  purpose  was  to  give  notice  to  the 
stockholders,  so  that  any  one  desiring  to  object  might 
have  an  opportunity  of  doing  so.  If,  however,  all  con- 
sented to  the  increase,  there  can  be  no  reason  for  the 
notice. 

I  beg,  therefore,  to  say  that  after  a  very  careful 
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consideration,  I  am  of  the  opinion  that  the  preliminary 
sixty  days'  notice  can  be  waived  by  the  unanimous  con- 
sent of  all  the  stockholders  and  that  such  consent  may 
be  evidenced  by  their  signatures  to  the  proceedings  as 
in  this  instance.  The  certificate  forwarded  to  your  of- 
fice is  a  substantial  compliance  with  the  laws  and  may, 
therefore,  be  properly  filed  in  your  Department. 

I  may  add  that  there  are  a  number  of  precedents 
for  this  course,  notably  in  the  case  of  the  Snow  Shoe 
Coal  Co.  and  others,  whose  certificates  of  increase  are 
on  file  in  your  office. 


Corporations — Place  of  Business. 

Certainty  required  in  application  for  charter. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  Feb.  20,  1883.) 

I  have  examined  the  certificate  of  incorporation  of 
the  "]2Lrill3.  Copper  Company"  and  am  of  the  opinion 
that  it  should  not  be  incorporated  in  its  present  form. 

I  do  not  think  that  clause  7  of  section  39,  act  29th 
April,  1874,  was  intended  to  cover  such  a  roving  com- 
mission as  is  here  applied  for.  Besides,  this  clause  must 
be  construed  in  connection  with  section  3  which  re- 
quires "the  place  or  places  where  its  business  is  to  be 
transacted,"  to  be  distinctly  set  forth,  "generally 
throughout  the  United  States  and  especially  in  the  ter- 
ritory of  New  Mexico,"  does  not  set  forth  any  place  or 
places  with  sufficient  certainty  to  answer  the  require- 
ments of  the  third  section. 

It  should  be  amended  at  least  by  striking  out  the 
words   ''generally    throughout   the   United    States   and 
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especially,"  so  as  to  read  "the  business  of  said  cor- 
poration shall  be  transacted  in  the  territory  of  New 
Mexico,  etc." 


State    Department — Fees   for    Filing   Evidence    of    In- 
debtedness. 

Same  fee  as  is  charged  for  filing  evidence  of  increase  or 
decrease  of  capital  stock. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  April  13,  1883.) 

I  have  considered  the  matter  of  fee  due  your  of- 
fice for  filing  evidence  of  indebtedness  of  the  West 
Pittsburg  Gas  Company  and  recording  the  same,  and 
am  of  the  opinion  that  the  fee  is  properly  chargeable. 

The  act  of  28th  March,  1873,  (P-  L.  53,)  is  undoubt- 
edly but  a  supplement  to  the  act  of  27th  April,  1871, 
and  left  that  act  untouched  except  as  to  the  fees  es- 
pecially  named.  After  the  passage  of  the  act  of  1873 
the  fee  for  filing  and  recording  evidence  of  increase  of 
capital  stock  was  $25,  and  an  "equivalent  fee  for  any 
like  services"  was  allowed  by  the  last  clause. 

The  proceedings,  as  you  will  observe,  for  an  in- 
ciease  of  indebtedness  under  the  act  of  29th  April,  1874, 
are  precisely  the  same  as  for  an  increase  of  capital 
stock  and  the  services  of  the  Secretary  of  the  Common- 
wealth in  filing  and  recording  are  in  all  respects  the 
same.  Hence  the  same  fee  is  chargeable  although  the 
services  are  not  specially  designated. 
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Directors — Feme  Covert. 

1.  When  three   directors  only  are  named   in  the  cer- 
tificate the  treasurer  cannot  be  one  of  the  three. 

2.  A  feme  covert  cannot  be  one  of  the  five  subscribers. 
(Robt.  Snodgrass,  Dep.  Atty.  Gen'L,  April  24,  1883.) 

By  direction  of  the  Attorney  General  I  have  con- 
sidered the  questions  submitted  by  you  in  the  matter 
of  the  application  of  The  Potter  County  Gas  Company 
for  letters  patent. 

I  do  not  deem  it  necessary  at  this  time  to  decide 
the  questions  suggested  inasmuch  as  the  certificate  of 
incorporation  is  upon  its  face  fatally  defective  in  the 
two  following  particulars: 

1.  The  act  of  29  April,  1874,  requires  that  the 
number  of  directors  shall  not  be  less  than  three,  one  of 
whom  shall  be  chosen  president.  It  also  provides  for  a 
treasurer  who,  in  my  opinion,  cannot  at  the  same  time 
be  a  director.  You  will  observe  that  in  this  particular 
case  there  are  three  directors  named  one  of  whom  is 
also  treasurer,  thus  forming  a  board  to  be  composed  of 
the  president,  treasurer  and  one  director.  This  I  do 
not  think  should  be  allowed. 

2.  The  certificate  is  acknowledged  and  the  affi- 
davit signed  and  sworn  to  by  Lottie  H.  Carter,  who  I 
am  reliably  informed  is  the  wife  of  V.  Perry  Carter,  one 
of  the  incorporators,  as  well  as  a  director  and  treasurer. 

This  of  itself  is  enough  to  condemn  the  certificate, 
and  I  think,  therefore,  that  letters  patent  should  not 
be  granted. 
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Corporations    Taking    Property    Necessary    for    Their 

Organization  and  Business. 

1.  Can  only  take  such  property  to  the  value  of  ninety 
per  cent,  of  their  capital  stock. 

2.  Cannot  create  a  fixed  indebtedness  by  the  terms  of 
their  charter. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  Jan.  30,  1884.) 

I  have  carefully  considered  the  matters  suggested 
by  the  application  of  the  Hempfield  Coal  Company  for 
letters  patent,  and  do  not  think  they  should  be  granted 
upon  the  charter  presented  for  two  reasons: 

I.  Because  it  practically  authorizes  the  issuance 
of  full  paid  stock  to  an  amount  exceeding  the  entire 
capital. 

2.     Because  it  provides  for  the  creation  of  a  debt  in 
a  manner  not  authorized  by  law. 

The  authority  for  issuing  full  paid  stock  in  pay- 
ment of  "such  real  and  personal  estate,  mineral  rights, 
patent  rights  and  other  property  as  is  necessary  for  the 
purposes  of  the  organization  and  business"  of  an  in- 
tended corporation  is  found  in  the  seventeenth  section 
of  the  Corporation  Act  of  1874,  as  amended  by  the  act 
of  April  17,  1876.  Construed  in  harmony  with  the  re- 
quirement that  ten  per  centum  of  the  capital  stock  must 
be  paid  in  cash  to  the  treasurer  of  the  proposed  com- 
pany before  letters  patent  can  issue,  this  section  has 
always  been  held  to  limit  the  issuance  of  full  paid  stock 
to  ninety  per  centum  of  the  capital. 

Indeed,  this  is  a  necessary  implication  from  the 
language  of  the  act  itself,  since  the  authority  to  issue 
full  paid  stock  "to  the  amount  of  the  value"  of  the 
property  taken  "in  payment  thereof,"  is  necessarily  ex- 
hausted when   the  limit  of  capital  is  reached.     But  if 
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this  is  true,  the  converse  must  also  be  true,  for  it  would 
be  absurd  to  speak  of  limiting  the  issue  of  full  paid 
stock  by  the  value  of  the  property  taken  without  also 
limiting  the  value  of  the  property  by  the  amount  of 
stock  applicable  to  the  payment  thereof. 

It  must  also  be  remembered  that  the  statute  makes 
no  other  provision  for  the  payment  of  property  taken 
for  the  purposes  of  organization.  The  corporation  can 
take  nothing  by  inference  in  this  regard,  and  it  follows, 
therefore,  that  it  can  take  by  its  charter  for  the  pur- 
poses of  organization  such  property  only  as  it  can  pay 
for  in  the  manner  provided  by  the  statute. 

Further  illustrations  of  the  necessity  of  this  ruling 
might  be  given,  but  enough  has  been  said  to  indicate 
our  opinion  that  this  intended  corporation,  for  the  pur- 
poses of  organization,  can  acquire  title  to  such  property 
only  as  it  can.  under  the  law,  pay  for  in  full  paid  stock. 
The  value  of  the  lands  proposed  to  be  taken,  must,  there- 
fore, either  be  reduced  to  $225,000  or  the  capital  stock 
must  be  increased  so  that  ninety  per  centum  will  equal 
the  valuation  of  $295,000  put  upon  the  property,  the 
title  to  which  it  is  proposed  to  acquire. 

The  second  objection  to  this  charter  is  even  more 
serious  than  the  first.  A  careful  examination  of  the 
corporation  statutes  will  fail  to  disclose  any  authority 
for  this  method  of  creating  fixed  corporation  indebted- 
ness. The  Constitution,  as  well  as  the  act  of  1874, 
points  out  the  only  method  by  which  such  a  debt  can 
lawfully  be  created.  Here  there  is  no  pretence  of  a 
compliance  with  any  of  the  provisions  of  either  the  Con- 
stitution or  the  act  of  1874  in  that  regard.  Indeed, 
there  could  not  be  any  such  compliance.  As  yet  there 
is  no  corporation,  there  is  no  board  of  directors  and 
there  are  no  stockholders.  The  corporation  is  simply 
in  process  of  organization,  and  until  it  is  fully  formed 
and  letters  patent  issued  it  is   incapable  of  doing  the 
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acts  and  things  required  as  conditions  precedent  to  the 
legitimate  creation  of  fixed   indebtedness. 

I  have  not  overlooked  the  fact  that  both  the  Con- 
stitution and  the  act  of  1874  seem  to  refer  only  to  an 
increase  of  indebtedness,  in  the  provisions  to  which  I 
have  alluded.  I  am  unwilling,  however,  to  give  these 
statutory  provisions  such  a  narrow  construction  as 
would  limit  their  operation  to  a  technical  increase  ol 
indebtedness.  I  think  they  were  intended  to  include 
the  creation  of  any  fixed  indebtedness,  whether  it  be 
original  or  an  increase.  If  a  technical  increase  only  is 
meant,  then  the  statute  may  be  entirely  nullified  by  the 
creation  of  an  original  indebtednes  large  enough  to 
avoid  the  necessity  of  any  subsequent  increase. 

Upon  this  subject,  however,  I  need  not  say  any 
more.  I  am  clearly  of  the  opinion  that  the  method  here 
attempted  for  the  creation  of  a  corporation  debt  is  with- 
out warrant  of  law,  and  even  if  approved  by  the  Ex- 
ecutive Department  and  letters  patent  issued,  such  ac- 
tion would  confer  no  validity  upon  the  mortgage  and 
bonds,  which  the  board  of  directors  are  required  to 
execute  and  issue.  In  its  present  form,  therefore,  I  do 
not  think  this  charter  should  be  approved  or  letters  pat- 
ent issued. 


Extension  of  the  Territorial  Limits  of  a  Water  Com- 
pany Under  the  ''Corporation  Amendment 

Act  of  1883." 

T.     The  territorial  limits  may  be  extended. 
2.     Such    extension,    however,   to   be   reasonable   under 
the   circumstances  of  each   individual   case. 

(Robt.  Snodc^rass,  Dep.  Atty.  Gen'l.,  March  21,  1884.X 

By  direction  of  the  Attorney  General,  I  have  care- 
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fully  considered  the  proposed  amendment  to  the  char- 
ter of  "The  Sayre  Water  Company,"  and  am  of  the 
opinion  that  it  is  within  the  provisions  of  the  corpora- 
tion amendment  act  of  1883  for  reasons  which  are  fully 
set  forth  in  the  following-  opinion. 

This  corporation  was  originally  chartered  as  a 
water  company  under  the  corporation  act  of  1874  for 
the  purpose  of  "supplying  water  to  the  public  of  the 
villages  of  Sayre,  Athens  and  vicinity  in  the  township 
of  Athens,  Bradford  county."  The  village  of  Athens 
has  since  become  a  borough  and  it  is  now  proposed  to 
amend  the  clause  of  the  charter  quoted  so  as  to  read 
as  follows:  **Said  corporation  is  formed  for  the  pur- 
pose of  supplying  water  to  the  public  of  the  borough 
of  Athens,  the  village  of  Sayre  and  vicinity,  in  the  town- 
ship of  Athens,  Bradford  county,  Pennsylvania,  includ- 
ing that  portion  of  said  township  lying  between  the 
Susquehanna  river  and  the  Chemung  river,  and  the  line 
between  New  York  and  Pennsylvania,  excepting  the 
borough  of  South  Waverly." 

The  question  suggested  by  this  application,  as  I  un- 
derstand it,  is  whether  the  proposed  amendment  is 
within  the  provisions  of  the  act  of  1883. 

The  purpose  of  the  amendment  is  manifestly  either 
to  define  more  clearly  the  territorial  limits  within  which 
the  corporation  may  exercise  its  franchise  or  to  extend 
such  limits  beyond  that  which  would  fairly  be  indicated 
by  the  word  "vicinity."  In  either  case,  it  is  practically 
an  extension,  since  the  word  "vicinity."  would  scarcely 
be  construed  to  cover  so  much  territory  as  is  included 
within  the  boundaries  specified  in  the  amendment.  As- 
suming then  that  the  proposed  amendment  involves  an 
extension  of  the  territorial  limits  of  this  corporation 
rather  than  a  definition  of  the  word  "vicinity,"  we  are 
to  inquire  whether  a  water  company  can  thus  extend 
its  charter,  and  if  so  to  what  extent. 

In  view  of  the  exclusive  privileges  conferred  upon 
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this  class  of  corporations,  I  concede  that  such  an  ex- 
tension ought  not  to  be  allowed  unless  under  legislative 
authority  expressly  granted  or  resulting  from  a  neces- 
sary implication.  Now,  it  will  be  observed,  that  the 
act  in  question  contains  no  such  express  authority,  and 
if  it  rested  alone  upon  the  interpretation  of  the  words 
"improve,  alter  or  amend,"  I  should  have  no  hesitation 
in  recommending  a  disallowance  of  the  amendment.  We 
find,  however,  in  the  third  section,  this  proviso:  "That 
nothing  herein  contained  shall  authorize  the  amend- 
ment, alteration,  improvement  or  extension  of  the  char- 
ter of  any  gas  or  water  company  so  as  to  interfere  with 
or  cover  territory  previously  occupied  by  any  other 
gas  or  water  company."  What  are  we  to  understand 
by  this  language?  How  shall  we  interpret  it?  Clearly, 
it  must  be  construed,  if  possible,  in  harmony  with  the 
body  of  the  act,  and  if  not  irreconcilably  repugnant,  due 
effect  must  be  given  it.  As  an  index  to  the  legislative 
intention  it  is  unmistakable  at  least  so  far  as  it  relates 
to  gas  and  water  companies,  and  if  it  means  anything 
it  must  mean  that  such  corporations  may  amend  their 
charters  by  extension  so  as  not  "to  interfere  with  or 
cover  territory  previously  occupied  by  any  other  gas 
or  water  company." 

Realizing  the  importance  of  opening  the  door  to 
this  character  of  amendments,  I  have  looked  in  vain  for 
some  other  consistent  interpretation  of  this  language 
and  finding  none,  I  have  been  unable  to  reach  any  other 
conclusion  than  that  already  indicated,  namely,  that 
this  corporation  has  the  right  to  extend  its  territorial 
limits  by  an  amendment  under  the  act  of  1883. 

If  I  am  correct  in  this  conclusion,  it  only  remains 
to  determine  to  what  extent  this  right  may  be  exercised. 
To  concede  a  right  of  unlimited  extension  would  be  an 
unwise  as  well  as  a  dangerous  concession.  Hence,  I 
think  that  such  an  extension  as  may  be  reasonable  un- 
der  the    circumstances   of   each    individual    case    is   all 
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that  was  intended  by  the  I-egislature  or  that  can  proper- 
ly be  allowed.  What  might  be  reasonable  in  one  case 
might  be  quite  unreasonable  in  another.  Hence,  I  would 
establish  no  fixed  rule  in  this  respect,  but  would  leave 
each  case  to  depend  upon  its  particular  circumstances 
as  they  may  arise. 

In  the  case  in  hand,  I  have  gone  to  considerable 
trouble  to  locate,  as  nearly  as  possible,  the  proposed 
extension.  It  covers,  in  connection  with  the  original 
charter,  altogether  about  one-eighth  of  the  township  of 
Athens,  extending  north  and  south  about  five  miles  and 
east  and  west  about  four  miles,  including  the  borough 
of  Athens  and  village  of  Sayre,  and  excluding  the  bor- 
ough of  South  Waverly.  The  borough  of  Athens  lies 
about  two  and  a  half  miles  south  of  the  New  York  state 
line  and  covers,  at  the  point  of  its  location,  all  the  terri- 
tory lying  between  the  Susquehanna  and  Chemung 
rivers.  The  village  of  Sayre  lies  about  a  mile  and  a 
half  north  of  Athens,  while  the  borough  of  South  Waver- 
ly is  situated  in  the  extreme  northwest  corner  of  the 
territory  described.  A  reference  to  any  good  map  of 
Bradford  county  or  to  the  one  accompanying  the  second 
Geological  survey  "G,"  will  make  this  plain. 

It  thus  appears  that  the  proposed  extension,  al- 
though seeming^  by  its  description  to  include  a  wide 
area,  in  fact  covers  only  a  comparatively  small  extent 
of  territory.  Indeed,  I  am  not  sure  that  it  would  not 
be  covered  by  a  reasonable  interpretation  of  the  word 
"vicinity'*  in  its  relation  to  the  original  charter.  How- 
ever that  may  be,  I  am  at  least  clear  that,  considered 
as  an  extension,  it  is  not  unreasonable  in  the  limits 
which  are  fixed,  especially  as  there  are  no  other  villages 
or  towns  within  those  limits  which  are  likelv  to  indure 
the  formation  of  other  water  companies. 

Nor  do  I  think  that  it  is  objectionable  because  the 
territory  is  particularly  described.  This,  I  think,  ought 
to  be  required  in  every  such  extension,  as  a  criterion 
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to  its  reasonableness.  An  extension  in  any  case  without 
fixed  limits  or  boundaries  would  be  seriously  objection- 
able. 

Upon  the  whole,  therefore,  considering  this  appli- 
cation without  reference  to  any  other  case,  but  upon 
its  own  merits  alone,  I  think  the  proposed  amendment 
is  within  the  purview  of  the  act  of  1883  and  ought, 
therefore,  to  be  allowed. 


Corporations — Change  of  Name. 

In  corporations  of  the  second  class  a  change  of  name 
can  only  be  effected  under  the  act  of  April  20,  1869. 
(Robt.  Snodgrass,  Dep.  Atty.  Gen'l.,  2  Nov,  1885.) 

I  have  considered  the  application  of  the  **Martin 
Collar  and  Chemicals  Company"  for  a  change  of  name 
to  "The  Riverside  Oil  Company"  under  the  corporation 
amendment  act  of  1883,  and  am  of  the  opinion  that 
such  change  cannot  properly  be  made  under  that  act. 

The  right  to  make  the  contemplated  change  of 
name  rests  on  the  theory  that  the  corporation  amend- 
ment act  of  1883  repeals,  by  implication,  the  act  of 
April  20,  1869,  in  respect  to  corporations,  of  the  second 
class  created  under  the  provisions  of  the  act  of  April 
29,  1874. 

A  reference  to  the  act  of  1869,  however,  will,  I 
think,  show  that  such  cannot  have  been  the  purpose 
of  the  legislature.  It  will  be  observed  that  no  proceed- 
ing for  a  change  of  corporate  name  can  be  entertained 
under  that  act,  until  proof  shall  have  been  produced  in 
court  that  notice  of  such  application  has  been  given  to 
the  Auditor  General,  and  after  a  final  decree  has  been 
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entered  a  copy  of  such  decree  is  required  to  be  filed 
with  that  officer. 

The  purpose  of  these  provisions  was  that  the  Au- 
ditor General,  as  the  accounting  officer  of  the  Common- 
wealth, might  be  informed  at  every  stage  of  the  pro- 
ceedings as  to  the  proposed  change,  so  that  not  only 
a  duplication  of  name  might  be  avoided  but  also  that 
he  might  be  enabled  to  correct,  his  registry  to  corres- 
pond with  the  decree  which  might  be  entered. 

Turning  now  to  the  act  of  18S3,  **  will  appear  that 
it  contains  no  such  provisions.  The  "improvement,  al- 
teration or  amendment"  must  be  recorded  in  the  office 
of  the  Secretary  of  the  Commonwealth  and  also  in  the 
office  of  the  recorder  of  deeds  of  the  proper  county,  but 
there  is  no  requirement  that  it  shall  be  certified  to  the 
Auditor  General.  This,  I  think,  shows  clearly  that  al- 
though a  change  of  corporate  name  is  perhaps  an  amend- 
ment or  at  least  an  alteration  of  a  charter  it  is  not 
such  a  one  as  was  intended  to  be  within  the  act  of 
1883,  and  if  so,  the  proposed  change  must  be  effected 
under  the  provisions  of  the  act  of  1869. 

The  case  of  in  re  Fidelity  Mutual  Aid  Association, 
12  W.  N.  C,  269,  is  not  in  conflict  with  this  view.  That 
case  arose  under  the  insurance  laws,  which  provide 
special  machinery  for  the  regulation  of  insurance  cor- 
porations, under  the  control  of  the  Insurance  Commis- 
sioner. He  is  specially  charged  with  the  duty  of  ap- 
proving the  names  of  insurance  companies  and  it  was 
in  that  point  of  view  that  Judge  Thayer  held  that  the 
act  of  1876  had  repealed  the  act  of  1869  so  far  as  it 
applied  to  corporations  of  that  class. 

Note — See  opinions  Atty.  Gen'l.  Kirkpatrick,  March 
31,  1887  and  June  7,  1888,  infra. 
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Corporations — Increase  of  Capital^  Stock. 

The  Bank  of  America  having  voluntary  surrendered  its 
right  to  increase  its  capital  under  the  terms  of 
its  special  charter  is  entitled  to  avail  itself  of  all 
the  privileges  of  the  act  of  April  i8,  1874,  and 
hence  could  legally  increase  its  capital  stock  to  the 
limit  fixed  by  its  charter. 

(Robt.  Snodgrass,  Dep.  Atty.  Gen'l,  Sept.  17,  1886.) 

I  have  carefully  considered  the  matter  of  the  in- 
crease of  the  capital  stock  of  the  Bank  of  America,  and 
beg  to  submit  my  conclusions  as  follows: 

The  Bank  of  America  was  incorporated  by  a  special 
Act  of  Assembly  of  April  27,  1870  (P.  L.  1871,  P.  1532). 
Its  capital  stock  was  fixed  at  $500,000  with  the  privilege 
of  increasing  by  a  vote  of  the  directors  to  $2,000,000,  of 
its  oi'iginal  capital  $225,650  was  actually  paid  in,  and 
upon  this  basis  it  transacted  business  until  June  3,  1881, 
when,  under  the  provisions  of  the  act  of  June  11,  1879 
(P.  L.  133),  it  decreased  its  capital  stock  to  $25,000.  A 
proper  return  of  this  decrease  was  duly  filed  in  the 
office  of  the  Secretary  of  the  Commonwealth,  and  all 
the  provisions  of  that  act  seemed  to  have  been  complied 
with,  so  that  I  am  of  the  opinion  that  such  decrease 
was  lawfully  made  and  that  the  capital  stock  of  this 
corporation  at  the  time  of  the  present  increase  was, 
therefore,  $25,000.  It  is  proper  also  to  add  that  at  or 
about  the  same  time  the  provisions  of  the  new  Consti- 
tution  were   also  formerly   accepted. 

By  the  present  application  it  is  proposed  to  increase 
the   capital   from   $25,000  to   $250,000. 

Can  this  be  done,  and  if  so  under  what  statute  must 
the  increase  be  elTected?  The  charter  of  this  bank  was 
not  originally  subject  to  the  new  Constitution.     Its  for- 
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mal  acceptance,  together  with  its  availing  itself  of  the 
benefits  of  the  act  of  1879,  clearly  brought  it  under  the 
provisions  of  that  instrument,  as  well  as  under  all  laws 
passed  in  pursuance  thereof.  Its  rights,  therefore,  to 
increase,  by  vote  of  the  directors,  fell  with  this  action 
and  it  could  thereafter  only  increase,  if  at  all,  sub- 
ject to  the  provisions  of  the  seventh  section  of  Article 
XVI  of  the  Constitution,  which  seems  to  be  broad 
enough  to  cover  all  classes  of  corporations. 

Now,  it  is  plain  that  the  act  of  April  18,  1874  (P. 
L.  61)  was  passed  to  give  effect  to  this  clause  of  the 
Constitution. 

It  includes  by  its  very  terms  all  corporations  "ex- 
cept railroads,  canal,  turnpike,  bridge  or  cemetery  com-: 
panics  and  companies  incorporated  for  literary,  charit- 
able or  religious  purposes,"  and  must,  therefore,  on  very 
familiar  principles  of  construction,  be  held  to  include 
banks  as  well  as  other  corporations  having  excluded  by 
name  certain  classes  of  corporations,  it  necessarily  in- 
cluded all  classes  not  so  excluded. 

I  am  of  the  opinion,  therefore,  that  this  bank,  hav- 
ing voluntarily  surrendered  its  right  to  increase  its 
capital  under  the  terms  of  its  special  charter,  is  entitled 
to  avail  itself  of  the  privileges  conferred  by  this  act, 
and  if  so  it  could  legally  increase  its  capital  under  the 
provisions  to  the  limit  fixed  by  its  charter,  such  limit 
not  having  been  changed  or  in  any  way  affected  by  its 
own  act  or  by  any  subsequent  legislation. 

It  follows  then  that  if  the  act  of  1874  has  been  sub- 
stantially complied  with  the  return  of  increase  ought 
to  be  filed  and  recorded  in  your  office. 

I  have  looked  at  this  return  with  a  good  deal  of 
care  and  whilst  I  do  not  think  it  is  so  artistically  drawn 
as  it  might  have  been,  yet  it  exhibits  a  substantial  com- 
pliance with  the  terms  of  the  act  and  can  therefore  be 
properly  filed  in  your  office. 
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The  Change  of  the  Name  of  a  Corporation  is  an  Amend- 
ment or  Alteration  of  Its  Charter  Within  the 
Coropration  Amendment  Act  of  1883. 

(W.  S.  Kirkpatrick,  Atty.  Gen'l.,  Mar.  31,  1887.) 

The  Excelsior  Oil  Company  is  a  corporation  created 
and  existing  under  the  '/Corporation  Act  of  1874"  and  its 
supplements.  Its  certificate  is  presented,  by  which  it 
is  sought  to  change  the  name  of  the  said  corporation  to 
Keystone  Oil  Company,  and  the  question  is  whether 
the  "Corporation  Amendment  Act  of  1883"  applies  and 
authorizes  a  change  of  name. 

Section  three  of  the  "Corporation  Act  of  1874'* 
provides  that  the  charter  shall  specify  in  seven  distinct 
paragraphs,  numbered  from  one  to  seven  inclusive,  as 
many  distinct  things;  the  first  of  which  is  the  name 
of  the  corporation. 

The  "Corporation  Amendment  Act  of  1883"  *^" 
thorizes  the  improvement,  amendment  or  alteration  of 
such  a  charter.  The  name  of  the  corporation  is  a  nec- 
essary part  of  its  charter,  without  which  it  can  no 
more  exist  than  it  can  exist  without  officers,  corporate 
succession,  or  any  other  property  essential  to  its  nature. 
The  name  is  an  indispensable  part  of  the  Constitution 
of  every  corporation,  the  knot  of  its  combination,  as 
it  has  been  called ;  without  which  it  cannot  perform 
its  corporate  functions.  This  name  is  conferred  by  the 
charter,  and  cannot  be  changed  without  an  alteration  of 
the  charter,  and  I  am  of  opinion  that  a  general  power 
to  alter  or  amend  a  charter  is  a  power  to  alter  or 
amend  any  part  of  the  charter  and  necessarily  includes 
the  power  to  alter  the  name,  which  is  a  part  of  the 
charter.  In  re  Fidelitv  Mutual  Aid  Association,  12 
Weekly  Notes  of  Cases,  Page  269. 
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A  certificate  of  re-organization  by  purchases  at  judicial 
sale  must  be  filed  by  the  Secretary  of  the  Common« 
wealth  if  in  proper  form  and  containing  the  essen« 
tial  recitals.  The  duties  of  the  Secretary  are  sim- 
ply ministerial,  and  he  cannot  refuse  to  file  such 
certificate  because  the  old  name  has  been  adopted 
by  the  new  corporation. 

Query,  if  the  Right  to  the  Old  Name  is  not  one  of  the 
Rights  Which  Passes  with  the  Purchase. 

(W.  S.  Kirkpatrick,  Atty.  Gen'l.,  April  13,  1888.) 

In  response  to  your  communication  of  the  31st  ult., 
transmitting  to  me  certificate  of  reorganization  by  the 
purchasers  at  judicial  sale  of  the  Prince's  Metallic  Paint 
Company,  with  a  protest  against  the  filing  of  the  same, 
and  requesting  my  official  opinion  upon  the  following 
question,  to  wit:  "Has  the  Secretary  of  the  Common- 
wealth any  discretion  as  to  the  filing  of  the  certificate 
of  reorganization  by  the  purchasers  at  judicial  sale 
of  the  franchises  of  a  corporation  which  is  in  proper 
and  legal  form,  or  has  he  any  power  to  require  the  pur- 
chasers to  select  a  name  other  than  the  name  of  the 
old  corporation  whose  franchises  have  been  sold,  on 
the  ground  that  the  retention  of  such  a  name  would 
lead  to  confusion  and  prejudice  the  rights  and  interests 
of  other  parties?"  I  beg  leave  to  submit  the  following 
as  the  result  of  my  examination  of  the  subject. 

The  protest  appears  to  have  been  filed  by  the  Prince 
Manufacturing  Company,  and  A.  C.  Prince  and  David 
Prince,  who  allege  certain  matters  which,  if  true,  might 
be  ground  for  equitable  relief  against  the  use  of  the 
proposed  corporate  name  by  parties  presenting  the 
certificate  of  reorganization  now  under  consideration. 
The  certificate  of  reorganization  is  presented  as  a  com- 
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pliance  with  the  provisions  of  the  act  of  April  8,  A,  D. 
1861,  and  more  particularly  the  supplement  thereto  of 
2Sth  May,  1878,  (P.  L.  145,  146),  the  amendatory  act 
of  31st  May,  1887  (P.  L.  278),  extending  said  supple- 
ment so  as  to  embrace  sales  made  under  a  power  in  a 
mortgage  or  deed  of  trust. 

By  the  said  supplement  it  is  provided,  in  section  i 
thereof,  that  whenever  the  property  and  franchises  of 
any  manufacturing  company  *'shall  be  sold  and  con- 
veyed under  and  by  virtue  of  any  process  or  decree  of 
any  court  of  this  State  ******  the  person  or  persons 
for  or  on  whose  account  such  ******  property  and 
franchises  *****  of  any  *****  manufacturing  ***** 
company  ******  may  be  purchased,  shall  be  and  they 
are  hereby  constituted  a  body  politic  and  corporate,  and 
shall  be  vested  with  all  the  right,  title,  interest,  proper- 
ty, possession,  claim  and  demand  in  law  and  equity 
of,  in  and  to  such  ******  property  or  franchise  ****** 
with  the  appurtenances  and  with  all  the  rights,  powers, 
privileges,  immunities  and  franchises  of  the  corporation 
as  whose  the  same  may  have  been  so  sold  ******  and 
the  person  for  or  on  whose  account  any  such  ****** 
property  and  franchises  ******  may  have  been  pur- 
chased shall  meet  within  thirty  days  after  the  conveyance 
thereof  shall  be  delivered,  public  notice  of  the  time  and 
place  of  such  meeting  having  been  at  least  once  a  week 
for  two  weeks  in  at  least  one  newspaper  published  in 
the  city  or  county  in  which  such  sale  may  have  been 
held,  and  organize  said  new  corporation  by  electing  a 
president  and  board  of  six  directors  to  continue  in  of- 
fice, etc.,  and  shall  adopt  a  corporate  name  and  common 
seal,  determine  the  amount  of  the  capital  stock  thereof, 
not  exceeding  the  amount  authorized  in  the  original 
charter,  and  shall  have  power  and  authority  to  make  and 
issue  certificates  therefor,  etc." 

Section  2.  "That  it  shall  be  the  Hnty  of  .mirh  new 
corporation,   within   one   calendar   month   after   its   or- 
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ganization,  to  make  a  certificate  thereof  under  its  com- 
mon  seal,  attested  by  the  signature  of  its  president, 
specifying  the  date  of  such  organization,  the  name  so 
adopted,  the  amount  of  capital  stock,  and  the  names 
of  its  president  and  directors,  and  transmit  the  said  cer- 
tificate to  the  Secretary  of  State  at  Harrisburg,  to  be 
filed  in  his  office,  and  there  remain  of  record,  and  a 
certified  copy  of  such  certificate  so  filed  shall  be  evi- 
dence of  the  corporate  existence  of  said  new  corpora* 
tion." 

Upon  an  examination  of  the  certificate  presented  in 
the  present  case  it  will  be  seen  that  upon  its  face  it 
sets  forth  a  compliance  with  all  the  prerequisites  pro- 
vided in  the  foregoing  quoted  provisions  of  the  act  of 
1878.  In  other  words,  it  is  a  certificate  of  the  organiza- 
tion of  such  new  corporation  under  the  provisions  of  the 
said  act,  under  the  common  seal  thereof,  attested  by 
the  signature  of  its  president,  setting  forth  the  date 
of  such  organization,  the  name  so  aKlopted,  the  amount 
of  capital  stock,  and  the  names  of  its  president  and  di- 
rectors. Said  certificate  is  directed  to  you  as  the  Sec- 
retary of  the  Commonwealth  and  has  been  duly  trans- 
mitted to  you  as  such  official  to  be  filed  in  your  office. 

It  will  be  noticed  by  the  provisions  of  said  supple- 
ment, that  no  action  on  your  part  or  of  the  Governor 
is  required,  involving  any  consideration  or  approval  of 
the  paper  submitted,  or  the  granting  of  any  letters  pat- 
ent. There  exists  in  the  purchaser  or  purchasers,  by 
virtue  of  the  judicial  sale  under  the  provisions  of  the 
said  acts,  a  right  to  all  the  property  and  franchises  of 
the  former  corporation,  and  the  power  to  become,  ipso 
facto,  a  new  corporation  upon  the  performance,  by  such 
purchasers  themselves,  of  certain  preliminaries  and  con- 
ditions precedent.  The  moment  the  purchaser  or  pur- 
chasers perform  the  acts  required  and  involved  in  a 
reorganization,  and  a  paper  purporting  to  be  a  duly 
certified  recital  of  the  performance  of  such  acts  is  trans- 
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mitted  and  'filed,  the  new  corporation  springs  into  ex- 
istence, without  the  sanction  or  approval  of  any  official. 
It  has  been  decided  by  the  Supreme  Court  of  this 
State  in  Commonwealth  v.  Atlantic  and  Great  Western 
Railway  Company,  3  P.  F.  Smith,  i,  a  case  arising  un- 
der the  act  of  March  24,  1865,  providing  for  the  con- 
solidation of  railroad  companies,  and  the  filing  in  the 
office  of  the  Secretary  of  the  Commonwealth  of  the 
certificate  of  such  consolidation  constitutes  the  one  com- 
pany, thus  created,  a  legal  corporation  in  Pennsylvania. 

In  the  case  of  the  Pittsburg,  Cincinnati  and  St. 
Louis  R.  :R.  Co.  v.  Fierst,  15  Norris,  148,  it  was  held 
that  under  the  provisions  of  the  act  of  8  April,  1861, 
which,  for  the  purposes  of  the  present  discussion  are 
applicable  to  the  case  in  hand,  that  "the  purchaser,  be- 
ing authorized  to  organize  a  new  company,  and  pro- 
ceeding to  perform  that  duty  according  to  the  re- 
quirements of  the  act,  brings  into  existence  a  new  cor- 
porate body,  which  succeeds  to  the  cofporate  franchises 
formerly  owned  by  the  company,  whose  property  has 
been  sold  and  held  after  the  sale  by  the  purchaser,  and 
that  the  corporation  therein  questioned  was  a  lawfully 
constituted  corporation,  vested  with  all  the  corporate 
rights  and  franchises  of  the  old  company,  which  had 
been  sold  out  under  judicial  sale,  from  and  after  the 
date  of  the  filing  of  the  certificate  for  articles  in  the  of- 
fice of  the  Secretary  of  the  Commonwealth. 

And  in  the  case  of  Commonwealth  v.  Atlantic  and 
Great  Western  Railway  Company,  supra,  it  is  sug- 
gested by  the  Court  that  upon  the  deposit  with  the  Sec- 
retary of  State  of  the  articles  of  consolidation,  pro- 
vided for  in  the  railroad  consolidation  act,  that  it  be- 
came then  and  there  the  duty  of  the  Secretary  of  the 
Commonwealth  to  file  the  same  of  record,  and  if  any 
endorsement  of  the  date  of  filing  with  the  Secretary 
should  be  necessary,  a  mandamamus  would  lie  to  com- 
mand him  to  add  the  appropriate  date,  and  to  perform 
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further  necessary  acts  in  the  premises. 

From  the  language  of  the  acts  relating  to  the  re- 
organization of  corporations  by  purchasers  at  judicial 
sales,  and  in  the  light  of  the  authorities  just  referred  to, 
1  am  of  the  opinion  that  the  Secretary  of  the  Common- 
wealth has  no  discretion  as  to  the  filing  of  the  certificate 
of  reorganization  by  such  purchasers  at  judicial  sale, 
if  they  are  in  proper  and  legal  form  and  set  forth  the 
essential  recitals  required  by  the  provisions  of  said 
acts.  His  functions  in  the  premises  are  simply  minis* 
terial. 

Among  other  matters  which  the  purchasers  at  such 
judicial  sale  are  required  to  do  as  proper  to  a  reor- 
galiization,  is  to  adopt  a  corporate  name.  With  the 
adoption  of  such  name  or  its  approval,  the  Secretary 
of  the  Commonwealth  has  nothing  to  do.  He  has  sim- 
ply to  inspect  the  paper  to  ascertain  whetlier  among 
other  things  it  recites  that  a  name  has  been  adopted. 
The  privilege  of  adopting  a  particular  name  belongs  to 
the  purchasers  under  the  provisions  of  the  act.  It 
has  been  decided  by  the  late  Attorney  General  Lear  of 
this  Commonwealth  (Meredith's  and  Tate's  Formation 
and  Regulation  of  Corporations  in  Pennsylvania,  P. 
127),  that  the  purchasers  of  the  property,  rights  and 
franchises  of  the  corporation  at  judicial  sale  can  re- 
organize the  company  under  the  same  or  any  other 
name.  There  is  nothing  in  the  act  which  requires  the 
corporators  to  adopt  a  name  different  from  that  of 
the  company  whose  franchises  they  purchase,  and  it 
may  be  a  question  as  to  whether  the  right  to  adopt  the 
old  name  is  not  one  of  the  proper  rights  and  franchises 
which  may  be  regarded  as  entering  into  and  passing 
with  the  purchase.  At  any  rate,  there  is  no  limitation 
placed  upon  the  right  of  the  purchasers  to  adopt  the 
old  name  or  any  other  name,  except  perhaps  such  as 
might  be  the  basis  of  a  proceeding  in  court  to  restrain 
the  use  of  a  name  which  has  in  it  the  elemjcnts  of  a 
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trade  mark  or  which  would  interfere  with  the  vested 
rights  and  business  of  some  other  corporation  or  es- 
tablishment doing  business  under  a  similar  name. 

Inasmuch,  however,  as  your  functions  in  this  mat- 
ter are  simply  ministerial,  consideration  of  this  char- 
acter cannot  be  regarded  by  you,  and  the  matter  set 
forth  in  the  protest,  whatever  might  be  their  value  in  a 
proceeding  in  court  of  equity  to  enjoin  against  the 
use  of  such  corporate  name,  can  have  no  pertinency  in 
the  present  inquiry,  because,  as  already  stated,  there  is 
no  power  or  discretion  reposed  in  you  to  consider  the 
merits  of  such  objection  or  to  refuse  to  receive  the 
paper  presented  and  make  the  endorsements  thereon 
which  may  be  legally  necessary  to  complete  the  record 
of  the  reception  and  filing  of  the  paper  in  your  office. 

I  do  not  wish  to  be  understood  as  expressing  any 
opinion  upon  the  right  of  the  parties  protesting  to  ap- 
peal to  the  proper  court  for  protection  against  the  adop- 
tion or  use  of  a  corporate  name,  which  might  infringe 
upon  the  rights  of  another  corporation,  partnership,  or 
individual,  doing  business  under  such  name  or  using 
such  name  as  a  trade  mark. 

I  find,  in  a  somewhat  clirsory  examination  of  the 
authorities,  that  such  jurisdiction  on  the  part  of  courts 
of  equity  has  been  entertained  where  proper  equitable 
grounds  are  disclosed.  I  need  not  refer  to  the  cases, 
nor  express  any  conclusion  of  my  own  on  the  subject. 
I  merely  allude  to  the  same  to  indicate  that  no  action 
of  yours  in  the  present  matter  involves  the  considera- 
tion and  adjudiction  of  such  claims  or  rights  and 
that  any  invasion  thereof,  if  remediable  at  all,  is 
properly  referable  to  another  jurisdiction. 
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The  power  to  authorize  and  decree  a  change  of  name 
of  a  corporation  of  the  second  class  does  not  now 
exist  in  the  courts  of  common* pleas;  such  change 
of  name  must  be  made  under  the  provisions  of  the 

Corporation  Amendment  Act  of  1883. 

(W.  S.  Kirkpatrick,  Atty.  Gen'L,  June  7,  1888.) 

I  beg  leave  to  acknowledge  the  receipt  of  your 
communication  of  the  ist  instant,  submitting  to  me  for 
my  consideration  and  opinion,  the  following  question: 
"Whether  since  the  passage  of  the  Corporation  Amend- 
ment Act  of  1883  ******  the  power  still  remains  in  the 
courts  of  common  pleas  of  the  several  counties  to  au- 
thorize and  decree  the  change  of  name  of  a  corporation 
of  the  second  class ;  or,  whether  the  said  Corporation 
Amendment  Act  supplies  and  hence  inferentially  re- 
peals so  much  of  previous  legislation  as  confers  this 
power  upon  the  courts  in  relation  to  such  corporations 
of  the  second  class." 

In  an  opinion  rendered  to  your  department  March 
31,  1887,  in  re  Excelsior  Oil  Company,  application  to 
amend  charter  under  Corporation  Amendment  Act  of 
1883,  by  changing  name  (Meredith  and  Tate's  Supple- 
ment to  Formation  and  Regulation  of  Corporations  in 
Pennsylvania,  Page  98),  it  was  held  by  this  department 
that  the  "Corporation  Amendment  Act  of  1883"  in  au- 
thorizing the  improvement,  amendment  or  alteration  of 
a  charter  of  a  corporation  created  and  existing  under 
the  Corporation  Act  of  1874  and  its  supplements,  neces- 
sarily included  therein  the  power  to  alter  the  name  of 
a  corporation.  The  name  is  conferred  by  the  charter  of 
the  corporation  and  is  an  indispensable  part  of  its  con- 
stitution and  necessary  to  the  performance  of  its  cor- 
porate functions.  By  section  3,  of  the  Corporation  Act 
of  1874,  it  is  provided  that  the  charter  shall  specify  in 
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seven  distinct  paragraphs,  numbered  from  one  to  seven 
inclusively,  as  many  distinct  things,  the  first  of  which 
is  the  name  of  the  corporation.  The  general  power 
to  alter  or  amend  a  charter  conferred  by  the  act  of 
1883  is  a  power  to  alter  or  amend  any  part  of  such 
charter,  and  as  the  name  of  the  corporation  is  made  a 
distinct  part  of  its  charter  by  the  provisions  of  the 
Corporation  Act  of  1874,  and  such  name  is  essential, 
the  changing  of  a  name  of  a  corporation  is  intended 
to  be  provided  for  and  regulated  by  the  Corporation 
Amendment  Act  of  1883. 

The  said  act  of  1883  was  passed  for  the  purpose 
of  supplying  an  omission  in  the  act  of  1874  with  ref- 
erence to  the  amendment  and  alteration  of  charters  of 
corporations  of  the  second  class  and  to  provide  for  a 
method  of  amendment  and  alteration  of  such  charters  in 
harmony  with  the  provisions  of  said  original  act  in  the 
creation  and  formation  of  such  corporations.  The 
amendment  to  charters  of  the  first  class  was  therein  al- 
ready provided  for  and  was  to  be  made  by  the  same  au- 
thority and  in  the  same  manner,  as  nearly  as  possible,  as 
in  the  case  of  the  original  grant  of  such  charter.  In  sup- 
plying the  omission  with  regard  to  the  amend- 
ments of  charters  of  corporations  of  the  second  class  in 
the/act  of  1874  enumerated,  the  act  of  1883  was  evidently 
intended  to  follow  the  same  plan  and  to  make  up  a 
complete  and  harmonious  system  of  law,  providing 
for  the  creation,  amendment,  improvement  and  regula- 
tion of  corporations.  The  power  to  change  the  name  of 
a  corporation  being,  therefore,  fully  provided  for  in 
the  act  of  1883,  and  such  amendment  to  the  charter 
being  therein  made  subject  to  the  supervision  of  the 
same  official  by  whom  the  original  charter  was  approved, 
based  upon  the  same  kind  of  certificate  and  recorded 
in  the  same  way.  the  said  act  was  evidently  passed  to 
supercede  all  former  legislation  relating  to  this  subject. 
The  act  of  April  20,  1869,  giving  to  the  courts  of  com- 
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mon  pleas  the  power  to  change  the  name,  style  and 
title  of  any  corporation  within  their  respective  counties, 
is  included  in  the  acts  which  may  be  regarded  as  sup- 
plied by  the  Corporation  Amendment  Act  of  1883.  The 
latter  act  is  not  consistent  with  the  provisions  of  the 
act  of  1869.  If  the  act  of  1869  is  still  in  force  there 
would  be  two  different  and  inconsistent  methods  of 
securing  the  change  of  name  of  a  corporation.  In  the 
case  of  the  latter  act  the  proper  certificate  required  to 
be  produced  to  the  Governor  of  the  Commonwealth,  is 
subject  to  his  approval,  and  -must  be  recorded  in  the 
office  of  the  Secretary  of  the  Commonwealth,  where  all 
the  proceedings  connected  with  original  incorporation 
are  also  recorded :  and  thus  the  entire  history  of  the 
corporation  is  preserved  in  one  office  and  rendered 
easily  accessible.  Under  the  earlier  act  the  proceedings 
would  be  before  a  tribunal  which  has  no  connection 
with  the  Governor  or  with  the  office  of  the  Secretary 
of  the  Commonwealth.  There  is  no  provision  in  any 
act  of  Assembly,  so  far  as  I  have  been  able  to  discover, 
by  which  any  record  or  minute  is  required  to  be  made 
in  the  office  of  the  Secretary  of  the  Commonwealth  of 
any  change  of  name  made  by  a  court  under  the  au- 
thority of  the  act  of  1869. 

A  certified  copy  of  the  decree  of  the  court  might 
be  filed  in  the  office  but  the  filing  of  such  certificate 
would  have  no  legal  sanction  and  would  be  merely  a 
voluntary  and  unofficial  act  on  the  part  of  the  Secre- 
tary of  the  Commonwealth.  No  such  filing  being  re- 
quired its  omission  could  have  no  effect  on  the  validity 
of  the  action  of  the  court,  if  the  act  of  1869  is  still  in 
force.  It  may,  therefore,  be  considered  that  the  Legis- 
lature in  passing  the  act  of  1883,  which  undoubtedly 
embraced  the  power  to  change  the  name  of  the  cor- 
poration, intended  thereby  to  remedy  the  confusion  and 
uncertainties  arising  from  this  state  of  things,  and  to 
supply  the  provisions  of  the  act  of  1869,  as  well  as  all 
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other  inconsistent  legislation  relating;  to  the  amend- 
ment of  charters  of  corporations  of  this  class. 

A  subsequent  affirmative  statute  is  a  repeal  by  im- 
plication of  a  former  one  concerning  the  same  matter,  if 
it  introduces  a  new  rule  upon  the  subject  and  be  evi- 
dently intended  as  a  substitute  for  the  former  lawi 
Johnson's  Estate,  33  Penna.  State,  511;  Gwinner  v.  Del- 
aware &  Gap  Railroad  Co.,  55  Penna.  State,  126. 

A  subsequent  general  statute  fully  covering  the 
cases  provided  for  by  a  former  one,  repeals  it  by  impli- 
cation. Commonwealth  v.  Adams  Express  Co.,  37  Le- 
gal Intelligencer,  405;  Mechanicsburg  Building  &  Loan 
Association  v.  Minnich,  i  Kulp,  513;  Rambo  v.  County 
Commissioners,  i  Chester  Co.  Reports,  414. 

I  am  of  the  opinion,  therefore,  that  there  does  not 
now  exist  the  power  in  the  courts  of  common  pleas  in 
the  several  counties  to  authorize  and  decree  a  change 
of  name  of  a  corporation  of  the  second  class;  and  that 
such  change  of  name  must  be  made  under  the  provisions 
of  the  Corporation  Amendment  Act  of  1883. 


M'CLURG  GAS  CONSTRUCTION  COMPANY. 


Corporations — Charter — Applications— -Duplicity — Prac- 
tice, Ex.  Dep. 

The  statement  of  purpose  should  be  in  general 
terms  and  the  law  then  fixes  the  powers  which  are  in- 
cident to  and  may  be  properly  enjoyed  by  such  cor- 
poration. It  is  a  mistake  to  make  the  statement  of  pur- 
pose an  index  to  every  right  and  privilege  claimed  under 
the  charter. 
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Statement  of  Purpose  Bad  When  Dual  in  Character^ 
Prolix  in  Phraseology  and  of  Doubtful 

Construction. 

The  certificate  submitted  contained  the  following 
statement  of  purpose,  which  it  was  held  by  the  Attorney 
General  should  be  corrected  before  letters  patent  were 
issued : 

"Manufacturing  gas  for  illuminating,  heating  and 
fuel  and  their  bi-products,  and  erecting,  purchasing, 
leasing,  improving  and  operating  works  for  the  manu- 
facture of  the  same;  of  manufacturing,  leasing,  buying 
and  selling  all  goods,  materials,  apparatus  and  appli- 
ances, with  the  right  to  acquire  and  hold  patent  rights 
for  inventions  and  designs  relating  therto,  and  receiving 
and  granting  licenses  thereunder." 

(John  P.  Elkins,  Dep.  Atty.  Gen'l.,  May  23,  1895.) 

Your  communication  of  recent  date,  asking  wheth- 
er the  statement  of  purpose  contained  in  the  application 
of  the  W.  J.  McClurg  Gas  Construction  Company,  of 
Pittsburg,  for  a  charter  is  in  proper  form,  has  been  re- 
ceived, and  in  reply  thereto  I  have  the  honor  to  sub- 
mit the  following  opinion : 

The  certificate  of  incorporation  of  the  proposed 
company  contains  the  following  statement  of  purposes, 
to  wit: 

"Manufacturing  gas  for  illuminating,  heating  and 
fuel  and  their  bi-products;  and  erecting,  purchasing, 
leasing,  improving  and  operating  works  for  the  manu- 
facture of  the  same;  of  manufacturing,  leasing,  buying 
and  selling  all  goods,  materials,  apparatus  and  appli- 
ances, with  the  riq^ht  to  acquire  and  hold  patent  rights 
for  inventions  and  designs  relating  thereto,  and  receiv- 
ing and  granting  licenses  thereunder." 

Your  inquiry  raises  the  question  whether  this  state*- 
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ment  expresses  that  singleness  of  purpose  required 
by  the  corporation  act  of  1874  and  the  precedents  es- 
tablished thereunder.  The  statement  can  be  divided 
into  four  distinct  propositions,  as  follows: 

1.  The  right  to  manufacture  gas  for  the  purposes 
of  illuminating,  heating  and  fuel,  as  well  as  the  right 
to  manufacture  the  bi-products  of  the  same. 

2.  The  right  to  erect,  purchase,  lease,  improve  and 
operate  works  for  the  manufacture  of  such  gas. 

3.  The  right  to  manufacture,  lease,  buy  and  sell 
all  goods,  materials,  apparatus  and  appliances. 

4.  The  right  to  acquire  and  hold  patent  rights  for 
inventions  and  designs  relating  thereto  and  receiving 
and  granting  licenses  thereunder. 

There  is  an  evident  attempt  in  this  statement  of 
purpose  to  include  many  of  the  incidents  and  powers 
which  every  corporation  enjoys  under  the  law  and  its 
charter.  The  first  clause  contains  a  statement  of  the 
general  purpose  for  which  the  corporation  is  to  be 
cieated,  and,  in  my  opinion,  about  all  that  should  be 
contained  in  the  statement  of  purpose.  The  phraseology 
might  be  improved.  The  second  clause  should  not  be 
included  in  the  statement  of  purpose  because  the  powers 
therein  enumerated  are  incident  to  every  corporation 
under  the  provisions  of  the  act  of  April  29,  1874  (P. 
I-  73) »  wherein  it  is  provided  that  corporations  have 
the  right  "to  hold,  purchase,  and  transfer  such  real  and 
personal  property  as  the  purposes  of  the  corporation  re- 
quire." The  third  clause  contains  the  enumeration  of 
powers  of  doubtful  meaning  and  authority  under  the 
law.  It  is  quite  clear  that  a  corporation  organized  for 
the  purpose  of  manufacturing  gas  cannot  have  con- 
ferred upon  it  the  power  of  "buying^*  all  kinds  of  goods, 
materials,  apparatus  and  appliances.  A  corporation  cer- 
tainly has  the  right  to  acquire  and  hold  such  patent 
rights  as  may  be  necessary  or  convenient  in  conduct- 
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ing  its  business,  but  such  powers  are  incidents  to  the 
charter  privileges  of  every  corporation,  and  have  no 
proper  place  in  the  statement  of  purpose  contained  in 
the  certificate.  It  is  a  mistake  to  make  the  statement 
of  purpose  an  index  to  every  right  and  privilege  claimed 
under  the  charter.  The  statement  of  purpose  should 
be  in  general  terms,  and  the  law  then  fixes  the  powers 
which  are  incident  to  and  may  be  properly  enjoyed  by 
such  corporation.  This  rule  has  been  established  by  a 
long  line  of  precedents,  and,  in  my  opinion,  should  be 
strictly  adhered  to. 

I  am,  therefore,  of  the  opinion  that  the  above  state- 
ment of  purpose  is  dual  in  character,  prolix  in  phrase- 
ology, of  doubtful  construction,  and  should  be  corrected 
before  letters-patent  are  issued  to  the  proposed  company. 


ADVERTISEMENT  OF  CHARTER  NOTICES. 


Statutes  Continued — Charter  Advertisements. 

German  Newspapers. 

The  act  of  July  2,  1895,  P.  L.,  426,  does  not  apply  to 
notices  required  to  be  published  under  the  provi- 
sions of  the  general  corporation  act,  approved  April 
29,   1874. 

(John  P.  Elkin,  Dep.  Atty.  Gen*l.,  Dec.  10,  1895.) 

Your  communication  of  even  date  herewith  asking 
for  an  opinion  upon  the  question  of  the  publication  of 
notices  required  by  the  act  of  July  2,  1895  (P-  L.  426), 
has  been  given  due  consideration,  and  in  answer  thereto 
I  have  the  honor  to  submit  the  following: 

Many  years  ago  our  courts  held  that,  where  an  act 
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of  Assembly  provides  for  public  notice  in  a  newspaper, 
an  English  paper  is  always  intended  in  the  absence  of 
express  legislative  provision  establishing  a  different  rule. 
(See  Road  in  Upper  Hanover,  44  P.  S.  277).  This  rule 
has  been  followed  ever  since  and  was  recognized  as  the 
proper  practice  by  our  learned  predecessor.  Attorney 
General  Kirkpatrick,  in  an  opinion  dated  August  2, 
1887. 

TJie  act  of  April  29,  1874,  provides,  among  other 
things,  for  the  publication  of  notice  of  intention  to  ap- 
ply for  charter  of  a  corporation  in  two  newspapers  of 
general  circulation,  printed  in  the  proper  county,  for 
a  period  of  three  weeks.  This  act  does  not  specify  what 
language  the  newspapers  must  be  printed  in,  but,  under 
the  rule  of  construction  adopted  by  our  courts,  it  must 
be  held  to  mean  the  ordinary  language  of  the  country 
used  in  judicial  proceedings.  If  the  inquiry  ended 
here  it  would  be  an  easy  task  to  answer,  but  it  is  ac- 
companied by  a  letter  from  the  managers  of  the  German 
Daily  Gazette,  published  in  the  City  of  Philadelphia, 
contending  that  the  act  regulating  the  advertisement  of 
all  notices  required  to  be  published  by  authority  of  law 
in  cities  of  the  first  and  second  classes,  approved  July 
2,  1895,  applies  to  the  publication  of  the  notice  to  take 
out  a  charter.  I  am  not  convinced  that  this  is  the 
proper  construction  of  the  act  of  1895.  By  its  terms  it 
applies  only  to  such  notices  as  are  required  to  be  pub- 
lished by  authority  of  law  in  cities  of  the  first  and  sec-* 
ond  classes.  The  reasonable  interpretation  of  phraseolo- 
gy must  mean  that  it  applies  to  notices  required  to  be 
published  in  reference  to  the  governmental  affairs  of 
cities  of  the  classes  named,  or  such  other  notices  as  may 
be  designated  by  act  of  Assembly  relating  to  the  affairs 
of  such  cities.  The  act  of  April  29,  1874,  hereinbefore 
mentioned,  is  a  general  law,  applies  to  every  part  of  the 
Commonwealth  and  is  not  limited  to  cities  of  the  first, 
second  and  third  classes. 
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Moreover,  the  act  of  incorporation  is  not  limited 
to  any  particular  locality.  A  company,  once  incorporat- 
ed, is  a  legal  entity  throughout  the  entire  Commonwealth. 
It  is  quite  true  the  law  provides  that  the  notice  must 
be  published  in  the  county  or  counties  where  its  prin- 
cipal place  of  business  is  to  be  located,  but  this  does 
not  in  any  way  limit  the  exercise  of  the  charter  rights 
of  the  proposed  company  to  that  locality. 

Again,  the  requirement  as  to  notice  should  be  uni- 
form throughout  the  State.  Now,  if  the  act  of  1895, 
above  referred  to,  was  held  to  apply  to  notices  of  incor- 
poration, then  cities  of  the  first  and  second  classes  would 
have  one  rule,  while  the  rest  of  the  Commonwealth  would 
have  a  different  rule.  This  should  not  be  unless  the 
plain  mandate  of  the  law  requires  it.  I  do  not  think 
there  is  any  such  mandatory  provision  in  the  act  of  As- 
sembly referred  to. 

I  am  of  opinion,  therefore,  that  the  act  of  July  2, 
1895  (P-  L.  426),  does  not  apply  to  notices  required  to 
be  published  under  the  provisions  of  the  general  cor- 
poration act,  approved  April  29,  1874. 


TALLY-ON-TOP   SALESBOOK   COMPANY. 


Corporations — Increase  Of  Capital — Constitutional  Re> 

quirements. 

By  virtue  of  the  provisions  of  article  XVI,  section  7, 
of  the  Constitution  of  Pennsylvania,  the  act  of 
April  18,  1874,  the  precedents  of  the  Department 
of  the  Secretary  of  the  Commonwealth,  and  the 
principles   enunciated   in   an   analogous   matter   in 


OPINIONS  OP  ATTORNEYS  GENERAL  261 

• 

Railway  v.  Railway,  167  Pa.,  loi,  a  formal  meeting 
of  the  stockholders  of  a  corporation  must  be  held 
to  vote  on  an  increase  of  the  capital  stock  of  the 
corporation  before  such  increase  can  be  allowed. 

Auth9rity  to   Increase   Must  be   Based   on   Corporate 

Action. 

Not  only  the  protection  of  the  individual  stockholder  is 
contemplated,  but  also  that  of  the  public  as  well. 
It  is  for  this  reason  that  the  law  requires  that  there 
must  be  deliberate  corporate  action,  of  which  a 
proper  record  must  be  kept  in  the  regular  proceed- 
ings thereof. 

Notice  of  Meeting  But  Not  the  Meeting  May  be  Waived. 

The  right  of  the  stockholders  to  waive  by  unanimous 
consent,  the  sixty  days'  notice  of  such  meeting  has 
been  recognized,  but  the  necessity  of  the  meeting 
to  vote  the  increase  of  stock  has  always  been  insist- 
ed upon. 

(Henry  C.  McCormick,  Atty.  Gen'h,  Dec.  13,  1895.) 

I  am  in  receipt  of  your  communication  of  the  4th 
inst.,  enclosing  the  application  of  the  Tally-On-Top 
Salesbook  Company  for  an  increase  of  its  capital  stock 
under  the  provisions  of  the  act  of  April  18,  1874. 

The  constitutional  provision  and  the  requirements 
of  the  act  of  Assembly  in  reference  to  notice  and  the 
holding  of  a  meeting  to  vote  the  increase  had  not  been 
complied  with.  The  contention  of  th-e  attorney  who 
represents  the  above  named  corporation  is,  that  both 
the  notice  and  the  meeting  can  be  waived  by  the  unani- 
mous consent  of  all  the  stockholders.  Acting  upon  this 
idea,  the  stockholders  have  signed  a  paper  formerly 
waiving  notice  and  meeting,  and  acking  that  the  capi- 


252  OPINIONS  OF  ATTORNEYS  GENERAL 

tal   stock  of   said  corporation  be  increased  as  therein 
stated. 

it  IS  provided,  among  other  thing's,  in  article  XVI, 
s<ccion  7  oi  the  Constitution,  that  *the  stock  and  in- 
aeotedness  oi  corporations  shall  not  be  increased  except 
in  pursuance  ot  general  law,  nor  without  the  consent 
OI  tne  persons  holding  the  larger  amount  in  value  of 
tne  stock  tirst  obtained,  at  a  meeting  to  be  held  after 
sixty  days'  notice,  given  in  pursuance  of  law."  The  i8th, 
19th,  20th,  2 1  St  and  22nd  sections  of  tl*e  act  of  April 
lb,  1874,  provide  the  method  of  carrying  into  effect 
the  constitutional  provision.  Deputy  Attorney  General 
Snodgrass,  in  a  carefully  prepared  opinion,  held  that 
the  sixty  days*  notice  required  in  the  Constitution  and 
by  the  act  of  Assembly  might  be  waived  by  consent 
Oi  all  ihe  stockholders,  and  this  has  been  the  rule  fol- 
lowed by  the  State  Department  since  the  rendering  of 
that  opinion.  But,  while  the  right  of  the  stockholders 
to  waive  the  sixty  days'  notice  has  been  recognized,  yet 
the  necessity  of  the  meeting  to  vote  an  increase  of  the 
stock  has  always  been  insisted  upon,  and  the  waiver 
of  such  meeting  has  never  been  allowed.  For  more 
than  twenty  years  the  unbroken  precedent  in  the  of- 
fice of  the  Secretary  of  the  Commonwealth  has  been 
tc>  require  a  formal  meeting  of  the  stockholders  to  be 
held  before  an  increase  of  the  capital  stock  has  been 
allowed. 

In  my  view  of  the  case,  the  constitutional  provi- 
sion hereinbefore  stated  was  intended,  not  only  as  a 
protection  to  the  individual  stockholder,  but  to  the 
public  as  well,  and  it  is  clear  to  my  mind  that  none 
of  its  salutary  features  should  be  indifferently  set  aside. 
It  is  a  fair  implication  from  the  provisions  of  the  Con- 
stitution and  the  act  of  Assembly  that  there  must  be 
deliberation  and  corporate  action  before  an  increase 
of  the  capital  stock  of  a  corporation  can  be  authorized. 
The  authority  to  increase  can  be  obtained  only  by  the 
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company  acting  in  its  corporate  capacity,  of  which  a 
pioper  record  must  be  fccpt  in  the  proceedings  thereof. 
/I  principle  somewhat  analogous  to  this  has  recently 
been  declared  by  Justice  William'j  of  the  Supreme 
Court,  in  Street  Ry.  v.  Inter-County  Ry.,  167  Pa.,  loi, 
wherein  it  is  substantially  stated  that  the  consent  of 
supervisors  for  the  use  of  township  roads  by  a  street 
railway  company,  to  be  valid,  must  be  given  at  a  regu- 
lar or  special  meeting  entered  upon  the  books  of  the 
township  in  the  possession  of  the  town  clerk.  The  case 
was  decided  upon  the  principle  that  Ihe  subject  in  con- 
tioversy  was  one  for  deliberation,  and  that  the  indi- 
vidual acts  of  the  supervisors  could  not  be  held  to  be 
the  act  of  the  municipal  corporation  which  they  repre- 
sented. 

In  view,  therefore,  of  the  constitutional  provision, 
the  requirements  of  th«  act  of  Assembly,  the  prece- 
dents of  your  office  and  the  reasoni;  g  of  the  Supreme 
Court,  I  am  of  opinion  that  the  meeting  of  the  stock- 
holders of  a  corporation  for  the  purpose  of  voting  upon 
the  question  of  increasing  its  capital  stock  cannot  be 
waived  by  the  consent  of  the  stockholders. 


Application  for  Charter — Specificatioa  of   More  Than 
One  Purpose— Act  of  June  25,  1895,  P.  L.  295. 

1  he  act  of  June  25,  1895,  permits  and  authorizes  the 
creation  of  a  corporation  for  deUing,  at  wholesale, 
in  any  kind  of  goods  for  which  there  had  been  no 
previous  authority.  It  adds  to  the  purposes  for 
which  corporations  may  be  created'  but  it  makes 
no  change  in  the  law,  so  far  as  embodying  more 
than  one  purpose   in   a  charter  is   concerned.     A 
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charter,  therefore,  whose  purpose  was  the  manu- 
facture of  "gas  meters,  machines  and  regulators, 
******  and  for  the  purpose  of  dealing  in  any  kind 
of  goods  ******  at  wholesale,"  cannot  be  allowed. 

(Henry  C.  McCormick,  Atty.  Gen'i.,  April  lo,  1896.) 

I  acknowledge  the  receipt  of  your  communication 
of  nth  ult,  in  which  you  say: 

"We  have  now  on  file  an  application  for  a  charter 
for  the  purpose  of  the  'manufacture  of  gas  meters,  ma- 
chines and  regulators  and  other  articles  of  commerce 
from  metal  or  wood,  or  both,  and  for  the  purpose  of 
dealing  in  any  kind  of  goods,  wares  and  merchandise 
al  wholesale/ '' 

And  you  asked  to  be  advised  whether  or  not  the 
law  will  permit  the  issuing  of  a  charter  with  the  powers 
above   specified.    . 

The  act  of  June  25,  1895  (P.  L.  295-6),  amends  sub- 
division 16  of  the  second  section  of  the  act  of  April 
29,  1874,  so  as  to  permit  the  creation  of  corporations 
for  "buying,  selling,  trading  or  dealing  in  any  kind  of 
goods,  wares  and  merchandise  at  wholesale."  Before 
this  act  of  Assembly  was  passed  there  was  no  authority 
for  the  incorporation  of  a  company  for  such  purpose. 
•The  effect  of  the  act  of  1895  ^s  simply  to  add  to  the 
purposes  for  which  corporations  m.iy  be  created,  and 
in  no  wise  changes  the  law  as  it  theretofore  existed  in 
so  far  as  embodying  more  than  one  purpose  in  a  char- 
ter is  concerned.  It  has  been  uniformly  held  by  this 
department,  in  a  number  of  cases  that  might  be  cited, 
that,  under  the  corporation  act  of  1874  no  corporation 
can  be  created  for  more  than  one  purpose.  In  an  opinion 
of  the  late  Attorney  General  Lear,  filed  in  1878  (Mere- 
dith &  Tate,  Page  214),  he  used  this  language: 

"The  corporation  act  provides  for  the  incorporation 
of   companies   for    particular    purposes,    and   the     act 
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designates  what  each  one  may  be  created  for.  There 
i?  no  power  to  create  corporations  for  any  purpose  ex- 
cept those  enumerated  in  the  act  and  its  supplements 
and  no  two  of  them  can  be  combined  in  the  same  com- 
pany or  corporation.'* 

In  1888  it  was  held  by  Hon.  W.  S.  Kirkpatrick, 
then  Attorney  General,  that  a  corporation  could  not 
be  created  ior  the  purpose  of  establishing  and  main- 
taining a  hotel  and  market  house  for  the  reason  that 
the  act  of  1874  contemplated  the  organization  of  cor- 
porations devoted  to  a  single  purpose. 

I  fully  concur  in  these  views  and  advise  you  that 
in  the  application  to  which  you  refer  dual  purposes 
clearly  appear.  The  proposed  corporation  is  not  only 
for  the  manufacture  of  certain  articles  of  commerce 
and  the  sale  thereof,  but  also  "for  the  purpose  of  deal- 
ing in  any  kind  of  goods,  wares  and  merchandise  at 
wholesale."  It  does  not  even  limit  the  sale  of  mer- 
chandise of  a  kindred  or  cognate  character,  to  those 
manufactured,  but  would  warrant  the  corporation  in 
conducting  at  wholesale  any  kind  or  all  kinds  of  mer- 
cantile business.  Sitch  charter,  I  think,  is  not  warranted 
by  any  provision  of  the  law. 
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Letters  Patent — ^Application  for — Refusal  by  Secretary 

of  the  Commonwealth. 

The  refusal  of  the  Secretary  of  the  Conimonwealth,  after 
full  hearing,  to  grant  letters  patent  to  a  proposed 
corporation,  is  conclusive.  Parties  aggrieved  by 
his  decision  have  a  remedy  in  the  courts. 

(John  P.  Elkin,  Dep.  Atty.  Gen'l.,  June  3,  1897.) 

The  petition  of  the  attorneys  for  the  proposed  cor- 
poration to  be  known  as  the  "Bradley  Fertilizer  Com- 
pany of  Philadelphia,"  asking  for  a  hearing  before  the 
Governor  on  the  question  of  the  refu^^al  to  grant  letters 
patent  to  this  company,  having  been  referred  to  this 
Department,  I  have  the  honor  to  submit  the  following 
opinion  in  reference  to  this  application: 

From  the  undisputed  facts  in  the  case  it  appears 
timt  an  application  was  made  in  due  form  for  the  in- 
corporation of  the  proposed  company.  The  "Bradley 
Fertilizer  Company"  filed  a  protest  on  the  ground  of 
the  similarity  of  names.  The  Secretary  of  the  Com- 
monwealth, as  is  the  usual  practice,  where  a  contest 
arises  in  such  cases,  gave  a  full  hearing  to  the  parties 
in  interest,  and  on  the  6th  day  of  May,  1897,  filed  an 
opinion  carefully  reviewing  the  whole  question,  and 
sustaining  the  protest.  For  this  reason  letters  patent 
were  refused  the  proposed  corporation.  This  record 
is  made  by  the  Department  having  the  supervision 
of  the  work  for  granting  charters.  The  decision,  there- 
fore, of  the  Secretary  of  the  Commonwealth  should  be 
final  and  conclusive  under  the  circumstances  of  this 
case.  If  the  persons  interested  in  the  proposed  com- 
pany feel  aggrieved,  they  have  a  remedy  in  the  courts. 
Hence,  I  am  of  opinion  that  the  position  taken  by  thd 
Secretary  of  the  Commonwealth  should  be  sustained, 
and  that  no  further  hearings  are  necessary  to  reach  the 
ends  of  justice  in  this  case. 
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Payment  of  Ten  Per  Cent,  of  Capital  Stock  in  Caslw- 
Construction  of  Act  of  April  29,  1874,  (P.  L.  73). 

The  act  of  April  29,  1874,  (P.  L.  73)  requires  the  pay- 
ment of  ten  per  cent,  of  the  whole  capital  stock 
to  the  treasurer  of  the  intended  corporation  in 
cash.    This  payment  cannot  be  made  in  property. 

(Hampton  L.  Carson,  Atty.  Gen'l.,  Feb.  26,  1903.) 

I  have  examined  the  correspondence  which  you  en- 
closed, relating  to  the  incorporation  of  the  Hall  Yam 
and  Waste  Manufacturing  Company,  and  which  I  now 
herewith   return. 

I  am  of  opinion  that  the  position  taken  by  the 
Secretary  of  the  Commonwealth  is  the  correct  one. 
The  seventeenth  section  of  the  act  of  April  29,  1874, 
(P.  L.  75),  must  be  read  in  connection  with  the  third 
section,  which  is  mandatory.  That  section  requires 
that  the  certificate  shall  set  forth,  inter  alia,  that  "ten 
per  centum  of  the  capital  stock  thereof  has  been  paid 
ill  cash  to  the  treasurer  of  the  intended  corporation." 
While  other  property  may  be  taken  for  stock,  ten  per 
centum  must  be  paid  in  cash,  and  it  must  be  on  the 
whole  capital.  It  may  all  be  paid  by  one  stockholder, 
or  one-tenth  paid  by  each.  But  the  act  requires  that 
it  shall  be  paid.  These  sections  are  consistent  with  each 
other,  may  both  stand  together  and  be  made  opera- 
t've.  Where  this  can  be  done  the  whole  act  must 
stand.  The  object  of  the  act  is  to  have  a  cash  capital 
as  a  basis  for  business.  Such  has  been  the  uniform 
ruling  of  this  Department,  and  I  see  no  reason  for  de- 
parting from  it.  See  Report  of  the  Attorney  General 
for  1895-1896,  Appendix,  Page  308;  also  Page  325,  the 
latter  opinion  being  dated  April  26,  1876. 


258  OPINIONS  OP  ATTORNEYS  GENERAL 


People's  Gas  Light  and  Fuel  Company  of  Bucks  Coun- 
ty— Corporations  of  the  Second  Class— Applications 
for  Charter — Niunber  of  Subscribers — ^Acknowl- 
edgement— ^Acts  of  April  39,  1874,  and  May  29,  1901. 

The  Act  of  May  29,  1901,  P.  L.,  326,  reduces  the  mini- 
mum number  of  applicants  for  a  charter  of  a  cor- 
poration for  profit  from  five  to  three;  reduces  the 
number  of  necessary  subscribers  from  five  to  two 
persons,  but  one  of  whom  must  be  a  citizen  of  Penn- 
sylvania, and  reduces  the  number  of  those  who  are 
to  make  acknowledgments  and  subscriptions  under 
oath  from  three  to  two  persons,  and  repeals  the 
provision  of  the  Act  of  April  29,  1874,  section  3, 
P.  L.  73,  which  requires  that  the  acknowledgment 
and  oath  be  taken  before  the  recorder  of  deeds  of 
the  county  in  which  the  chief  operations  are  to  be 
carried  on.  Hence,  an  application  which  has  five 
subscribers,  three  of  whom  are  citizens  of  New  Jer- 
sey and  two  of  Pennsylvania,  and  the  acknowledg- 
ment and  subscription  under  oath  to  which  is  made 
before  a  notary  public  by  the  two  subscribers  who 
are  citizens  of  Pennsylvania,  is  valid. 

(Hampton  L.  Carson,  Atty.  Gen'l.,  March  25,  1903.) 

In  accordance  with  your  request  I  have  examined 
the  application  for  letters  patent  presented  in  behalf- 
of  a  proposed  corporation  of  the  second  class  to  be 
known  as  ''People's  Gas,  Light  and  Fuel  Company  of 
Bucks  County,  Pennsylvania."  Tliere  are  five  sub- 
scribers three  of  whom  are  citizens  of  New  Jersey,  and 
two  of  whom  are  citizens  of  Pennsylvania.  The  ac- 
knowledgment before  a  notary  public  is  made  by  the 
two  subscribers  who  are  citizens  of  Pennsylvania 
The  subscription  upon  oath  is  made   by  the  same  two 
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persons.     You  request  my  opinion  as  to  whether  this 
application  is  in  proper  form. 

The  Act  of  April  29,  1874,  (R  L.  73),  by  the  third 
section,  requires  that  the  charter  of  an  intended  cor- 
poration must  be  subscribed  by  five  or  more  persons, 
three  of  whom  at  least  must  be  citizens  of  this  Com- 
monwealth. The  same  section,  by  a  later  clause,  re- 
quires that  the  certificates  for  corporations  of  the  sec- 
ond class  "shall  be  acknowledged  by  at  least  three  of 
the  subscribers  thereto  before  the  recorder  of  deeds 
of  the  county  in  which  the  chief  operations  are  to  be 
carried  on,  or  in  which  the  principal  office  is  situate, 
and  they  shall  also  make  and  suoscribe  an  oath  or 
affirmation  before  him,  to  be  endorsed  on  the  said  cer- 
tificate, that  the  statements   therein  are  true." 

The  Act  of  29th  May,  1901,  (P.  L.  326),  entitled 
"A  supplement  to  an  Act  entitled  'An  Act  to  pro- 
vide for  the  incorporation  and  regulation  of  certain 
corporations/  approved  April  twenty-ninth,  one  thou- 
sand eif^rht  hundred  and  seventy-fcnr,"  provides  that 
thereafter  corporations  for  profit  (second  class)  "may 
be  formed  by  the  voluntary  association  of  three  or  more 
persons,  and  the  charter  of  an  intended  corporation  must 
be  subscribed  by  two  or  more  persons,  one  of  whom 
at  least  must  be  a  citizen  of  this  Commonwelath,  and 
all  laws  or  parts  of  laws  inconsistent  herewith  are 
hereby  repealed."  It  is  suggested  that  the  later  act 
operates  as  a  repeal  of  the  requirements  of  the  act  of 
1874  as  to  acknowledgment  by  at  least  three  of  the 
subscribers  before  the  Recorder  of  Deeds  and  subscrip- 
tion upon  oath  or  affirmation  by  the  same  three  per- 
sons as  those  who  make  the  acknowledgment. 

There  is  inexactness  in  the  wording  of  both  acts. 
In  strictness  it  could  not  have  been  meant  that  the"char- 
ter"  should  be  subscribed  by  the  applicants,  but  that  the 
"application"  or  "certificate"  should   be  so  subscribed. 

Making  this  reasonable  correction,  and  reading  the 
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acts  together,  I  am  of  opinion  that  there  is  no  actual 
or  necessary  inconsistency  between  the  provisions  of 
the  earlier  and  later  acts  as  to  acknowledgment  and 
subscription  upon  oath.  The  act  of  April  29,  1874, 
fixed  five  as  the  minimum  number  of  applicants  for  a 
charter  and  three  as  the  minimum  number  of  citizens  of 
Pennsylvania.  The  Act  of  May  29,  1901,  fixed  three 
as  the  minimum  number  of  applicants,  but  provided 
that  the  application  must  be  subscribed  by  two  or 
more  persons,  one  of  whom  must  be  a  citizen  of  this 
State.  No  reference  was  made  to  acknowledgment  and 
subscription  upon  oath  before  recorder  of  deeds,  both 
of  which  requirements  were  substantial  provisions  of 
the  act  of  April  29,  1874. 

The  primary  effect  of  the  later  act  is  threefold — 
to  reduce  the  minimum  number  of  applicants  for  a 
charter  from  five  to  three,  to  reduce  the  number  of 
necessary  subscribers  from  five  to  tvi^o  persons,  and  to 
reduce  the  minimum,  number  of  thr^e  citizens  of  Penn- 
sylvania to  the  minimum  number  of  one.  The  secondary 
effect  is  to  reduce  the  necessary  nii::iber  of  those  who 
are  to  make  acknowledgment  and  subscription  upon 
oath  from  three  to  two  persons.  This  follows  from  the 
nature  of  an  acknowledgment  which  implies  a  preceding 
act  which  is  acknowledged  and  confirmed.  It  would 
be  but  a  pointless  provision  to  require  an  acknowledg- 
ment from  one  who  was  not  required  previou'sly  to  sign, 
and,  inasmuch  as  subscription  is  now  required  of  but 
two  persons,  it  follows  that  acknowledgment,  in  its 
true  sense,  can  be  required  of  but  two.  The  subscrip- 
tion upon  oath  is  required  by  the  act  to  be  made  only 
by  those  who  make  acknowledgment,  and  if  acknowledg- 
ment is  required  of  but  two,  it  follows  that  subscription 
upon  oath  can  be  required  of  but  two. 

In  the  application  for  a  charter  now  under  consid- 
eration, the  applicants  are  five  in  number,  the  subscrib- 
ers are  five,  three  of  whom  are  citizens  of  New  Jersey, 
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and  two  of  whom  are  citizens  of  Penisylvania,  The  ac- 
knowledgment to  the  subscription  upon  oath  before  a 
rotary  public  is  made  by  two  persons.  Regarding  the 
signature  of  three  of  the  five  subscribers  as  in  excess 
ol  the  requirements  of  the  law,  the  certificate  may  be 
regarded  as  being  signed  by  two  persons.  It  is  ac* 
knowledged  by  two  persons  and  sworn  to  by  two  per- 
sons. It  is,  therefore,  in  ihe  form  required  by  the  act 
of  May  29,  1901,  modifying  the  provisions  of  the  act 
of  April  29,  1874.  I  conclude,  therefore,  that  it  is  in 
proper  form  and  may  be  approved. 


In  re  Clarion  Water  Company  vs.  Clarion  Gas  Com- 
pany, et  aL 

(Hampton  L.  Carson,  Atty.  Gen'l.,  Aug.  18,  1906.) 

This  is  a  petition  that  the  Commonwealth  should 
join  as  party  plaintiff  in  a  bill  in  equity  already  filed 
by  the  Water  Company  against  several  oil  and  gas  com- 
panies, because  of  an  alleged  public  interest.  It  was 
never  shown  by  any  affidavits  or  any  proof  that  any 
citizen  had  complained  of  the  lack  of  supply  or  of  the 
impurity  of  the  water  supplied  by  the  Water  Company, 
and,  even  had  such  been  the  case,  the  statutory  remedy 
expressly  provided  would  have  to  be  followed.  More- 
over, the  bill  itself  shows  that  it  is  but  a  private  con- 
troversy, with  which,  at  the  present  time,  at  least,  the 
Commonwealth  has  no  concern.  It  would  be  manifestly 
unfair  to  weight  the  scales  against  the  defendants,  where 
no  public  grievance  is  shown.  The  application  is  re- 
fused. 
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PENNSYLVANIA     COURT     OPINIONS,     APPLI- 
CABLE  TO   WATER   COMPANIES. 


CHAPTER  I. 


Incorporation  and  Charter. 

A  water  company  is  a  corporation,  and  like  other 
corporations,  it  derives  all  its  power  from  the  law 
creating  it.  The  powers  of  a  corporation  are  found  in 
its  charter,  and  cannot  be  created  or  extended  by  im- 
plication.   West  Penn  R.  R.  Appeal,  104  Pa..  399. 

The  letters  patent  can  confer  no  power  other  than 
that  clearly  given  or  necessarily  implied  from  the 
statute  under  which  they  are  granted.  Equally  true 
is  it  that  the  rights  and  privileges  moist  be  written  in 
the  charter  or  they  do  not  exist.  Bly  vs.  White  Deer 
Mountain  Water  Co.,  197  Pa.,  80. 


In  Pennsylvania,  water  companies  hold  their  cor- 
porate powers  either 

1.  By  general  or  special  Acts  of  the  Legislature 
passed  prior  to  the  adoption  of  the  new  Constitution, 
or 

2.  Under  the  Act  of  29th  of  April,  1874,  P.  L.  73, 
commonly  known  as  the  "Corporation  Act,"  and  its 
supplements. 

A  large  number  of  companies  that  were  incorpor- 
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ated  under  general  or  special  Acts  of  the  Legislature 
prior  to  1874  have  accepted  the  provisions  of  the  new 
Constitution  and  of  the  Act  of  1874,  as  provided  in 
Section  26  of  the  Act  of  1874,  and  are  now  to  be  in- 
cluded under  the  second  class  above  mentioned.  "A 
water  company  accepting  the  provisions  of  the  Act  of 
1874  is  controlled  entirely  by  the  provisions  of  that 
Act."  Wallace  vs.  Lehigh  Water  Co.,  i  Northamp., 
1 17. 

Those  that  have  not  so  accepted  are  governed  by 
the  general  or  special  Acts  of  Assembly  under  which 
they  are  incorporated,  and  are  not  entitled  to  any  of 
the  benefits  of  the  Act  of  1874.  To  ascertain  their 
rights  and  powers,  the  Act  of  the  Legislature  under 
which  they  were  incorporated  must  in  each  case  be 
examined. 

The  Corporation  Act  of  1874  P.  L.  73,  Section  2, 
Classifies  the  businesses  for  which  a  company  may  be 
incorporated,  among  which  are. 

"IX.     The  supply  of  water  to  the  public."' 

"XVIII.     ******  and  also,  including  the  stor- 
age and  transportation  of  water  with  the  right 
to  take  rivulets  and  land  and  erect  reservoirs 
for  holding  water,  ******/' 
Paragraph  IX.,  above  recited,  was  amended  by  the 

Act  of  May  16,  1889,  P.  L.  226;  and  paragraph  XVIII. 
was  amended  by  the  Act  of  May  21,  1889,  P.  L.  239.  So 
that  the  paragraphs  as  amended  now  read. 

"IX.  The  supply  of  water  to  the  public,  or 
the  supply,  storage,  or  transportation  of  water 
and  water  power  for  commercial  and  manufac- 
turing purposes." 

"XVIII.  ******  and  also  including  com- 
panies for  the  storage,  transportation  and  fur- 
nishing of  water  with  the  right  to  take  rivulets 
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and  lands  and  erect  reservoirs  for  holding  water 
for  manufacturing  and  other  purposes,  and  for 
the  erection,  establishing,  furnishing,  transmis- 
sion,  and    using  of    water   power    therefrom, 

• 

The  clauses  as  amended  embrace  three  kinds  of 
companies,  and  those  under  clause  IX  cannot  be  united 
in  one  charter.  "An  application  for  a  charter,  which 
states  the  purpose  of  the  company  is  'The  supply  of 
water  to  the  public  or  the  supply,  storage  or  transpor- 
tation of  water  and  water  power  for  commercial  and 
manufacturing  purposes,'  violates  the  rule  that  an  ap- 
plication must  express  a  single  purpose."  Sowego 
Water  Power  Co.,  i6  C.  C,  179. 


In  an  opinion  filed  Feb.  5,  1904,  in  the  Portland 
Water  &  Power  Company  Case  the  different  classes 
of  water  companies  are  defined  as  follows,  viz: 

''Under  the  Acts  of  April  29,  1874,  P.  L.  73 — May 
16,  1889,  P.  L.  226— May  21,  1889,  P.  L.  251— July  2, 
1893,  P.  L.  432 — and  July  9,  1901,  P.  L.  624,  there  are 
three  classes  of  water  companies  known  to  the  law.  I. 
For  the  supply  of  water  to  the  public.  2.  For  the  supply, 
storage  and  transportation  of  water  and  water  power 
for  manufacturing  and  commercial  purposes.  3.  For 
the  storage,  transportation  and  furnishing  of  water 
for  manufacturing  and  other  purposes,  and  for  t|he 
creation,  transmission  and  using  of  water  power  there- 
fromj. 

Applications  for  charters  of  the  first  or  second 
class  must  be  made  under  paragraph  nine  of  section 
2  of  the  Ajct  of  1874  as  amended  by  the  Act  of  May 
16,  1889.  (But  the  two  classes  cannot  be  combined  in 
the  same  application.  See  4  Dist.  Rep.  181.)  Appli- 
cations for  charters  of  the  third  class  must  be  made 
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under  paragraph  i8  of  section  2  of  the  Act  of  1874  as 
amended  by  the  Act  of  May  21,  1889. 

Companies  of  class  one  are  purely  local.  I  am  of 
the  opinion  the  second  class  are  local,  and  the  appli- 
cation must  disclose  the  locality  or  district  in  which 
they  are  to  operate,  because,  being  authorized  by  an 
amendment  of  paragraph  IX  they  are  swept  by  force 
of  the  amending  act  within  the  ninth  class  and  are 
therefore  of  a  local  nature.  I  find  no  decisions  as  to 
the  second  class. 

The  third  class,  water  power  companies  under  the 
eighteenth  paragraph  are  not  local,  and  are  upon  a 
distinct  and  separate  footing  from  water  supply  com- 
panies, or  from  companies  for  the  supply,  storage  and 
transportation  of  water  and  water  power  for  commer- 
cial and  manufacturing  purposes  under  the  ninth  para- 
graph of  section  2  of  the  Act  of  1874  as  amended.  The 
restrictive  features  as  to  locality  which  are  imposed 
upon  the  first  two  classes  of  water  companies  are  not 
imposed  upon  those  embraced  within  the  third  class. 
There  is  no  conflict  between  two  applications,  one  of 
the  first  class,  and  the  other  of  the  third  class."  In 
re  The  Portland  Water  and  Power  Company,  13  Dist. 
Rep.  659. 


A  water  company  chartered  under  clause  XVIII, 
section  2  of  the  Act  of  1874  's  presumably  a  corpora- 
tion for  private  uses  which  cannot  constitutionally  be 
invested  with  the  right  of  eminent  domain.  Peifly  vs. 
Mountain  Water  Supply  Compajiy  214  Pa.,  340. 


The  application  for  a  charter  for  a  water  company 
must  be  made  in  due  form.    The  certificate  mtist  have 
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at  least  three  incorporators  and  at  least  two  subscribers, 
one  of  whom  must  be  a  citizen  of  this  Commonwealth, 
and  it  must  be  acknowledged  and  verified,  before  the 
Recorder  of  Deeds  of  the  proper  county  or  a  Notary 
Public  of  the  Commonwealth  of  Pennsylvania,  by  at 
least   two   subscribers. 

The  certificate  must  contain : 

1.  The  name  of  the  corporation. 

2.  The  purpose  for  which  it  is  formed.  The  ob- 
ject of  the  corporation  should  be  restricted  to  the 
purposes  set  forth  distinctly  in  one  clause  of  the  in- 
corporation act,  and  be  so  concisely  stated  as  to  avoid 
all  diversity.  The  certificate  must  be  confined  to  the 
statement  of  a  single  purpose,  and  this  Purpose  should 
be  stated  and  not  the  Powers  which  come  to  the  cor- 
poration by  grant  of  law. 

3.  The  place  or  places  where  its  business  is  to 
be  transacted.  The  designated  place  of  business  of  the 
corporation  is  where  the  corporate  functions  are  to 
be  exercised,  and  only  one  office  can  be  named  as 
such. 

4.  The  term  for  which  it  is  to  exist  Whether 
for  a  term  of  years  or  perpetually. 

5.  The  names  and  residences  of  the  subscribers 
and   the   number  of  shares   subscribed  by  each. 

6.  The  number  of  its  directors  and  the  names  and 
residences  of  those  who  are  chosen  directors  for  the 
first  year. 

7.  The  amount  of  its  capital  stock  and  the  num- 
ber and  par  value  of  shares  into  which  it  is  divided. 
(By  Act  of  1901  the  Capital  Stock  may  be  made  any 
amount  desired.) 

A  typewritten  list  of  all  signatures  should  accom- 
pany all  papers  filed  in  the  office  of  the  Secretary  of 
the  Commonwealth. 

Notice  of  the  intention  to  apply  for  a  charter  must 
be   inserted   in   two  newspapers   of  general   circulation 
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printed  in  the  proper  county  for  three  weeks,  ^  setting 
forth  briefly  the  character  and  object  of  the  corpora- 
tion to  be  formed,  and  the  intention  to  make  appli- 
cation therefor.  The  notice  should  give  the  names  of 
at  least  three  incorporators  designate  the  time  when 
application  will  be  made  to  the  governor  for  the  charter, 
the  Act  of  Assembly  under  which  it  is  made  and 
the  purposes  proposed.  This  notice  must  be  published 
for  full  twenty-one  days  in  two  newspapers.  Legal  or 
technical  publications,  or  papers  not  printed  in  the 
English  language  are  not  regarded  as  in  the  class  re- 
quired, but  additional  publications  may  be  made  in 
them,  if  desired.  The  proof  of  the  publication  of  no- 
tices must  be  filed  in  the  office  of  the  Secretary  of 
the  Commonwealth  upon  the  maturity  of  the  certificate. 

During  the  period  of  publication  the  certificate  of 
organization  should  be  on  file  in  the  office  of  the  Sec- 
retary of  the  Commonwealth,  and  the  fee  for  Letters 
Patent  and  Bonus  fee  should  accompany  the  applica- 
tion. This  greatly  facilitates  business  as  applications 
can  be  examined  when  received,  and  needed  changes 
or  corrections  can  thus  be  made  before  the  maturity 
of  the  notice.  See  Rules  of  the  Office  of  the  Secretary 
of  the  Commonwealth  Governing  Applications  for  Let- 
ters Patent. 


In  addition  to  the  above  stipulations  the  certificate 
shall  set  forth  that  ten  per  centum  of  the  capital  stock 
thereof  has  been  paid  in  cash  to  the  Treasurer  of  the 
intended  corporation,  and  the  name  and  residence  of 
such  treasurer  shall  be  therein  given.  The  certificate 
shall  be  acknowledged  by  at  least  two  of  the  sub- 
scribers thereto  before  the  Recorder  of  Deeds  of  the 
county  in  which  the  chief  operations  are  to  be  carried 
^n  or  in  which  the     principal  office  is     situated,   (This 
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acknowledg'em'ent  may  now  be  taken  by  a  Notary  Public 
of  this  Commonwealth)  and  they  shall  also  make  and 
subscribe  an  oath  or  affirmation  before  him  to  be  en- 
dorsed on  the  said  certificate,  that  the  statements  con- 
tained therein  are  true.  The  said  certificate,  accom- 
panied with  proof  of  publication  of  notice  as  herein- 
before provided,  after  the  same  shall  have  been  sub- 
mitted to  and  received  the  approval  of  the  Water  Sup- 
ply Commission  of  Pennsylvania,  shall  then  be  pro- 
duced to  the  Governor  of  this  Commonwealth,  who,  if 
he  shall  find  it  in  proper  form,  etc.,  shall  endorse  his 
approval  thereon  and  direct  Letters  Patent  to  issue, 
etc. 

The  said  original  certificate,  with  all  its  endorse- 
ments, shall  be  recorded  in  the  office  for  the  recording 
of  deeds,  in  and  for  the  county  where  the  chief  opera- 
tions are  to  be  carried  on,  and  from  thenceforth  the 
subscribers  thereto,  and  their  associates  and  successors, 
shall  be  a  corporation  for  the  purposes  and  upon  the 
terms  named  in  the  said  charter. 

The  importance  of  recording  the  original  certificate 
should  not  be  over-looked.  The  corporation  does  not 
come  into  existence  until  it  is  recorded.  The  incorpora- 
tors are  individually  liable  as  partners  for  debts  until 
this  certificate  is  recorded. 

"It  is  plain  even  from  a  cursory  reading  of  the  Act 
of  April  29,  1874,  P.  L.  73,  that  recording  of  the  cer- 
tificate 'in  the  office  for  the  recording  of  deeds,  in  and 
for  the  county  where  the  chief  operations  are  to  be 
carried  on'  was  intended  to  be  made  one  of  the  con- 
ditions precedent  to  corporate  existence.  'From  thence 
forth'  the  Act  expressly  declares,  the  subscribers  and 
their  associates  and  successors  'shall  be  a  corporation 
for  the  purposes  and  upon  the  terms  named  in  said 
charter.' "  Guckert  vs.  Hacke,  159  Pa.  303.  See  McFall 
vs.  McKeesport  &  Youghougheny  Ice  Co.,  123  Pa.  253. 
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The  corporate  existence  of  a  water  company  begins 
from  the  time  of  recording  its  certificate  of  incorpora- 
tion. Borough  of  Braddock  vs.  Pennsylvania  Watei' 
Co.,  189  Pa.  379. 


If  a  charter  has  been  actually  granted  to  certain 
persons  to  act  as  a  corporation,  and  such  persons  are 
in  the  actual  possession  and  enjoyment  of  the  cor- 
porate rights  granted,  such  possession  and  enjoyment 
are  valid  as  against  one  who  dealt  with  them  in  their 
corporate  capacity.  Such  a  person  cannot  be  permit- 
ted to  prove  in  a  collateral  proceedings  that  a  condi- 
tion precedent  to  the  company's  full  corporate  existence 
had  not  been  complied  with.  Had  the  plaintiflF  dealt 
with  the  defendants  as  a  corporation  he  would  have 
been  estopped  from  claiming  against  them  in  any  other 
capacity,  even  though  they  failed  to  record  their 
charter.     Spahr  vs.  Bank,  94  Pa.  429. 


A  proposed  corporation  before  letters  patent  are 
issued,  cannot  assume  an  indebtedness  or  acquire  real 
estate  by  agreement  to  pay  by  bonds  to  be  issued 
thereafter.     Hempfield    Coal    Company,    2    Chester    181 


Bonds  on  real  estate  of  a  proposed  corporation,  or 
of  others,  cannot  be  taken  in  payment  of  capital  stock. 
In  re  Bonds,  2  Chester  183. 


For  the  organization  of  water  companies ;  by-laws ; 
election    of    officers    and     directors ;    issuing  of    stock, 
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bonds,  etc.     See  Act  of  1874,  P.  L.  73,  Sections  5  and  26 
inclusive  and  supplements.     Pages  5-36  inclusive. 


The  Bly  Case. 

"The  certificate  of  incorporation  as  well  as  the 
letters  patent  issued  to  a  corporation  by  the  Governor 
must  conform  to,  and  comply  with  the  statutory 
requisites.  There  can  be  no  authority  or  power  con- 
ferred upon  a  corporation  by  the  certificate  or  letters 
patent,  except  such  as  are  clearly  given  by,  or  neces- 
sarily implied,  from  the  language  of  the  statute  under 
which  they  are  granted.  Equally  true  is  it  that  the 
rights  and  privileges  of  a  corporation  must  be  written 
in  the  charter  or  they  do  not  exist.  When  a  corporate 
body  asserts  its  right  to  do  a  thing  or  to  deprive  an 
individual  of  his  property,  even  for  an  adequate  com- 
pensation, it  must  be  able  to  show  that  the  right  is 
conferred  by  the  plain  and  unequivocal  language  of  its 
charter.  The  language  of  Chief  Justice  Black  in  Com- 
monwealth vs.  Erie  etc.,  Railroad  Company,  27  Pa.  351, 
may  be  appropriately  quoted  in  this  connection  *That 
which  a  company  is  authorized  to  do  by  its  act  of 
incorporation,'  says  the  Chief  Justice,  Tt  may  do;  be- 
yond that  all  its  acts  are  illegal.  And  the  power  must 
be  given  in  plain  words  or  by  necessary  implication. 
All  powers  not  given  in  this  direct  and  unmistakable 
manner  are  withheld  ******.  If  you  assert  that  a  cor- 
poration has  certain  privileges,  show  us  the  words  of 
the  Legislature  conferring  them.  Failing  in  this,  you 
must  give  up  your  claim,  for  nothing  else  can  possi- 
bly avail  you.  A  doubtful  charter  does  not  exist; 
because  whatever  is  doubtful,  is  decisively  certain 
against  the  corporation'  "  ****** 

"The  Act  of  1874  authorized  the  formation  of 
water  companies  for  the  purpose  of  supplying  water 
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to  the  public.  But  this  was  not  the  extent  of  the 
Legislative  enactment.  The  Act  went  further  and  de- 
fined the  powers  of  such  companies  so  explicitly  that 
they  need  and  should  not  be  misapprehended.  The 
Act  provides  that  water  companies  incorporated  under 
its  provisions  shall  have  the  power  to  supply  water 
in  'the  town,  borough,  city  or  district  where  they  may 
•  be  located.'  This  language  clearly  and  expressly  limits 
the  authority  of  a  water  company  to  the  municipal  or 
quasi-municipal  division  in  which  it  is  located.  It  can 
exercise  its  corporate  functions  in  only  a  single  terri- 
torial division,  and  that  division  is  where  it  'may  be 
located.'  Such  is  the  plainly  written  command  of  the 
statute,  and  it  will  permit  of  no  other  reasonable  con- 
struction. The  word  'district,'  used  in  the  Act,  having 
no  qualifying  adjective  to  indicate  its  extent  or  mean- 
ing is  not  to  be  construed  as  extending  the  territorial 
limits  in  which  the  corporation  may  supply  water 
beyond  those  given  it  by  the  prior  words  used  in  that 
connection.  It  may  embrace  a  township  or  part  of 
one  of  the  political  divisions  mentioned  immediately 
preceding  it  but  not  two  or  more  of  them."  ****** 

**It  will  hardly  be  maintained  that,  without  statu- 
tory authority,  the  defendant  com,pany  has  the  right 
to  supply  water  in  Watsontown  and  Lewisburg  by 
reason  of  the  insertion  in  its  certificate  of  incorporation 
of  the  words,  'and  to  such  persons,  partnerships  and 
associations  residing  in  and  adjacent  thereto  as  may 
desire  the  same.'  It  is  the  duty  of  the  Governor  to  ex- 
amine the  certificate  of  incorporation,  'and  if  he  find 
it  in  proper  form  and  within  the  purposes  named  in 
the  second  class,  specified  in  the  foregoing  (2d)  sec- 
tion, he  shall  approve  thereof  ******  and  direct  letters 
patent  to  issue  in  the  usual  form.'  And  after  the  re- 
cording of  the  certificate,  'the  subscribers  thereto,  and 
their  associates  and  successors  shall  be  a  corporation 
for  the  purposes  and  upon  the  terms  named  in  the  said 
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charter.'  It  is  thus  seen  that  the  Governor  should  not 
approve  the  certificate  unless  it  is  in  proper  form  and 
within  the  purposes  clearly  named  in  the  statutory  au- 
thority, from  which  alone  the  corporation  can  acquire 
its  powers  and  privileges.  No  other  or  greater  powers 
can  be  conferred  by  the  certificate  than  those  authorized 
by  the  statute.  It  necessarily  follows,  therefore,  that 
including  in  the  defendant  certificate  of  incorporation  the 
language  just  quoted  therefrom  does  not  confer  upon 
the  corporation  the  power  to  supply  water  in  adjacent 
territory."  Bly  vs.  White  Deer  Mountain  Water  Co., 
197  Pa.,  80. 


A  person  who  deals  with  a  corporation  as  such 
cannot  in  a  suit  against  him  by  the  corporation  im- 
peach the  validity  of  the  company's  charter.  Frieland 
vs.  Penna.  Ins.  Co.,  94  Pa.  504.  Johnson  vs.  Elizabeth 
B.  &  L.  Assn.,  104  Pa.  394. 


The  charter  of  a  corporation  cannot  be  called  in 
question  or  assailed  in  any  mere  collateral  suit.  12th 
Street  Market  Co.  vs.  P.  &  R.  Terminal  Co.,  142  Pa. 
580. 


The  validity  of  a  charter  cannot  be  inquired  into 
collaterally  certainly  not  by  a  member  who  has  en- 
joyed its  privileges.  Rothchild  vs.  Railroad  Co.,  i 
C.  C,  620. 


The  Act  of  June  2d,  1871,  enables  a  private  citizen, 
by  Bill   in    Equity,  to  call  upon  a  corporation  to  show 
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by  its  charter  that  it  has  the  power  to  do  a  certain  act. 
It  does  not  authorize  a  private  citizen  to  assume  the 
position  of  the  Commonwealth,  as  in  a  writ  of  quo 
warranto,  and  to  prove  the  mere  non-user  of  a  fran- 
chise in  order  to  establish  a  forfeiture  of  the  company's 
right  to  act  under  its  charter.  The  right  to  establish 
a  forfeiture  for  such  reasons  rests  wholly  with  the 
State.     West  Penn  R.  R.'s  Appeal,   104  Pa.,  399. 


The  charter  of  a  corporation  cannot  be  impeached 
in  a  collateral  proceedings.  Johnston  vs.  Elizabeth  B. 
&  L.  Association,  104  Pa.,  394.    See  13th  Norris,  429. 


It  is  not  attacking  the  charter  in  a  collateral  pro- 
ceedings to  compel  the  company  to  show  its  authority 
to  do  the  act  it  is  contemplating.  Bly  vs.  White  Deer 
Mountain  Water  Co.,  197  Pa.,  80. 


Where  a  water  company  continues  faithfully  to 
supply  water  to  the  borough  for  the  supply  of  which 
it  was  chartered,  its  charter  cannot  be  forfeited  because 
it  entered  into  an  agreement  with,  another  water  com- 
pany supplying  an  adjoining  borough,  temporarily  to 
supply  that  company  with  water,  but  only  upon  con- 
dition that  it  could  terminate  the  agreement  upon 
twenty-four  hours'  notice  whenever  it  might  need  all 
of  its  water  for  supplying  its  own  customers.  Such 
an  agreement  cannot  possibly  be  construed  as  such  a 
conveyance  of  property  and  franchises  as  will  incapaci- 
tate the  first  water  company  from  performing  its  cor- 
porate duties. 


PENNA.1C0URT  OPINIONS  286 

Where  a  water  company  continues  faithfully  to 
perform  its  duties,  its  charter  cannot  be  forfeited  be- 
cause a  majority  of  the  stockholders  sold  their  stock 
to  an  individual  who  purchased  and  paid  for  it  with 
individual  money  and  subsequently  assigned  the  stock 
to  another  water  company. 

A  corporation  which  acquires  a  majority  of  the 
capital  stock  of  another  corporation  does  not  acquire 
the  property  and  franchise  of  the  latter.  The  transfer 
of  a  majority  of  the  stock  is  not  a  transfer  of  the 
property  of  a  company. 

The  fact  that  a  water  company,  which  had  ac- 
quired the  majority  of  the  stock  of  another  water  com- 
pany, has  included  in  a  corporate  mortgage  the  property 
of  the  latter  company  is  no  ground  for  forfeiting  the 
charter  of  the  latter  company  if  it  continues  to  per- 
form its  corporate  duties.  Commonwealth  vs.  the 
Punxsutawney  Water   Company,   197  Pa.,   569. 


CHAPTER  II. 


Powers  and  Obligations. 

A  water  company  is  a  quasi-public  corporation,  and 
as  such  it  is  endowed  with  certain  powers,  and  is  sub- 
ject to  certain  obligations  not  incident  to  private  com- 
panies. "But  its  rights  and  privileges  are  such  as  are 
written  in  its  charter.  The  letters  patent  can  confer 
no  powers  other  than  those  clearly  given,  or  necessarily 
implied,  from  the  statute  under  which  they  are  granted." 
Bly  vs.  White  Deer  Mountain  Water  Co.,  197  Pa.  80. 
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Power  is  given  to  water  companies  by  the  Act  of 
1874,  sec.  34,  clause  2: — 

"To  provide,  erect,  and  maintain  all  works 
and  machinery  necessary  or  proper  for  raising 
and  introducing  into  the  town,  borough,  city, 
or  district  where  they  may  be  located,  a  suffi- 
cient supply  of  pure  water." 

The  power  is  not  given  to  supply  adjacent  territory, 
nor  can  they  supply  more  than  one  of  the  municipal 
divisions  named,  nor  can  they  take  water  for  more 
than  one  division. 

A  water  company  has  no  right  to  supply  water  in 
adjacent  territory.  Its  right  only  extends  to  one  mu- 
nicipal division  in  which  chartered,  nor  can  it  take 
water  for  more.  A  provision  in  the  charter  granting 
power  to  supply  water  in  adjacent  territory  is  wholly 
inoperative,  and  such  certificate  should  not  have  been 
approved  by  the  Governor.  Bly  vs.  White  Deer  Moun- 
tain Water  Co.,  197  Pa.,  80.  (See  Hey  vs.  Springfield 
Water  Co,  207  Pa.  38.) 


If  it  extends  its  operations  into  adjacent  districts 
it  does  so  at  its  peril.  City  of  New  Castle  vs.  West 
New  Castle  Water  Co.,  18  Pa.,  C.  C,  498. 


A  charter  of  a  water  company  must  not  embrace 
more  than  one  municipality.  An  amendment  to  add 
others  will  not  be  allowed.  Monongahela  Water  Co., 
9  C.  C,  57. 


The  application   cannot  cover  more  than   a  single 
municipality.     Sowego  Water  Power  Co.,  i5  C.  C,  179. 
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The  water  company  is  obliged  to  provide  water 
ordinarily  pure  and  wholesome,  not  chemically  pure. 

"Pure"  in  the  Act  of  1874  is  used,  not  in  its  ab- 
stract or  chemical  sense,  but  in  its  common  accepta- 
tion as  meaning  wholesome,  and  ordinarily  pure.  The 
failure  to  provide  pure  water  is  not  ground  for  for- 
feiture »  of  franchises.  Commonwealth  vs.  Towanda 
Water  Works,  22  W.  N.  C,  429. 


A  water  company  is  not  bound  to  provide  water 
that  is  chemically  pure,  but  water  that  is  ordinarily 
and  reasonably  pure.  Brymer  vs.  Butler  Water  Co., 
172  Pa.,  489. 


The  Act  of  1874,  Section  34,  also  provides: 

"And  they  are  authorized  and  empowered 
by  themselves,  their  agents,  engineers  and 
workmen,  and  with  their  tools,  carts,  wagons, 
beasts  of  draught  or  burden,  to  enter  upon  such 
lands  and  enclosures,  streets,  lanes,  and  alleys, 
roads,  highways,  and  bridges,  as  ni,ay  be  neces- 
sary  to  occupy,  or  to  obtain  materials  for  the 
construction  of  said  works,  and  to  occupy, 
ditch,  and  lay  pipes  through  the  same,  and  the 
same  from  time  to  time  to  repair,  subject  to 
such  regulations  in  regard  to  streets,  roads, 
lanes,  and  other  highways,  as  is  provided  in 
the  foregoing  section  for  gas  companies;  and  if 
any  injury  be  done  to  private  property,  the  said 
company  shall  make  compensation  therefor  in 
the  manner  provided  in  the  forty-first  section  of 
this  act." 
This    gives   to   water    companies    the   use    of   the 
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public  streets,  highways,  etc.,  both  to  occupy  and  to 
obtain  materials  for  the  construction  of  their  works, 
subject  only  to  such  regulations  as  the  councils  of  said 
borough,  town,  city,  or  district  may  adopt  in  regard  to 
giades,  or  for  the  protection  and  convenience  of  pub- 
lic travel  over  the  same 

It  also  gives  to  water  companies  the  right,  to  oc* 
cupy  and  to  obtain  material  for  the  construction  of 
their  works,  from  private  property,  provided  that  "If 
any  injury  be  done  to  private  property,  the  said  com- 
pany shall  make  compensation  therefor  in  the  man- 
ner provided  in  the  forty-first  section  of  this  Act.'* 

The  sidewalk  of  the  street  is  as  much  a  part  of 
the  highway  as  the  cart-way,  and  a  water  company  has 
the  right  to  lay  its  pipes  under  the  sidewalks.  Pro- 
vost vs.  New  Chester  Water  Co.,  162  Pa.,  275.  See 
McDevitt  vs.  People's  Natural  Gas  Co.,  160  Pa.,  367. 
Sterling's  Appeal,  iii  Pa.,  35. 


A  bridge  erected  for  public  travel  is  a  highway, 
and  a  court  of  equity  will  restrain  the  bridge  company 
from  interfering  with  a  railway  company  operating  its 
cars  across  said  bridge.  Pittsburg  and  West  Eijd 
Passenger  Railway  Co.  vs.  Point  Bridge  Co.,  165  Pa., 

37- 


The  city  was  restrained  from  interfering  with  the 
plaintiff  laying  its  tracks  across  a  bridge  over  a  rail- 
way, upon  the  plaintiff  filing  a  bond  to  indemnify  the 
city  against  charges  it  might  be  compelled  to  bear  by 
reason  of  plaintiff's  occupying  bridge.  Harrisburg  Pas- 
senger Railway  Co.  vs.  Harrisburg,  149  Pa.,  465. 
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The  Act  of  1876  gives  two  years  after  the  granting 
of  letters  patent  to  begin  work,  and  five  years  to  com- 
plete, and  the  Act  of  1889  authorizes  the  Court  to  ex- 
tend the  time. 

In  construing  the  Act  of  1889,  the  time  given  to 
complete  works  when  they  are  commenced  in  good 
faith  is  seven  years,  two  years  to  commence  and  five 
years  thereafter  to  complete.  Meadow  Brook  Water 
Co.,  1st  Lack  L.  N.,  143. 


Pending  an  application  in  the  courts  for  time  to 
complete  its  works,  the  charter  of  a  corporation  will 
not  be  forfeited  by  the  State  Department.  In  re  Bryn 
Mawr  Water  Co.,  Opinion  of  Secretary  of  Common- 
wealth, 29  W.  N.  C,  156.  See  Lewis  Water  Co.,  29 
W.   N.  C,  409. 


Corporations  are  liable  for  consequential  damages 
to  property  by  the  erection  of  works,  etc.  County  of 
Chester  vs.  Bower,  117  Pa.,  647. 


A  corporation  is  not  liable  for  indirect  damages, 
which  are  the  result  of  the  operation  of  its  property 
in  a  lawful  manner,  without  negligence,  unskillfulness 
or  malice.     P.  R.  R.  vs.  Marchart,  119  Pa.,  541. 


The  right  of  a  water  company  to  occupy  the 
streets,  highways,  etc.,  is  subject  to  reasonable  regu- 
lations by  the  municipality  under  its  police  powers. 
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A  borough  ordinance  is  not  unreasonable  which 
piohibits  any  person  from  making  excavations  in  a 
highway  until  he  has  obtained  a  permit  from  the 
borough  authorities,  paid  the  fee,  given  bond,  etc. 
Springfield  Water  Co.,  vs.  The  Borough  of  Darby,  199 
Pa.,  400. 


An  ordinance  of  a  borough  imposing  a  license  fee 
upon  a  company  for  making  openings  in  streets  is 
covered  by  the  language  of  the  Act  of  1889.  The  right 
of  a  private  corporation  to  break  up  the  public  high- 
ways of  a  municipality  in  the  exercise  of  a  franchise 
conferred  upon  it  by  an  Act  of  Assembly  is  neces- 
sarily subject  to  the  reasonable  municipal  regulations 
of  the  district  enacted  for  the  common  good  unless 
specially  excluded  by  the  Act  conferring  the  right.  An 
ordinance  imposing  a  fee  of  $2  for  opening  an  unpaved 
street,  of  $6  for  opening  a  street  paved  with  Belgian 
blocks  or  macadam,  and  $8  for  opening  a  street  paved 
with  asphalt  or  granolith  is  not  unreasonable.  Lans- 
down  Borough  vs.  Springfield  Water  Co.,  16  Superior 
Court,  490. 


The  Act  of  1874  does  not  confer  the  right  to  ap- 
propriate streams  and  water  supplies  upon  water  com- 
panies incorporated  under  paragraph  IX.  "For  the 
supply  of  water  to  the  public."  These  water  companies 
did  not  have  the  right  to  condemn  streams,  etc.,  until 
after  the  passage  of  the  Act  of  i6th  May,  1889,  P.  L. 
226.  And  by  the  Act  of  April  13,  1905,  P.  L.  152  Water 
Companies  chartered  tliereafter  have  no  power  to 
appropriate  streams,  etc. 

That  it  was  the  intention  to  withhold  the  right  of 
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eminent  domain  to  appropriate  streams,  etc.,  from  water 
companies  organized  under  the  Act  of  1874  Section  2, 
paragraph  IX.,  "For  the  supply  of  water  to  the  pub- 
lic," is  evidenced  from  this  provision  in  Section  34, 
clause  4,  of  said  Act  which,  as  amended  by  the  Act  of 
June  12,  1879,  reads,  "Provided,  that  companies  organ- 
ized for  any  of  the  purposes  set  forth  in  the  eighteenth 
clause  of  the  second  section  of  this  Act,  whether  such 
companies  shall  have  been  organized  under  any  special 
Act  of  Assembly  or  under  the  general  acts,  in  said 
eighteenth  clause  enumerated,  and  not  having  for  their 
object  the  supplying  of  any  village,  borough,  or  city 
with  water,  shall  have  all  the  rights,  privileges,  and 
powers  conferred  by  the  said  eighteenth  clause ;  and 
the  right  to  take  lands,  waters,  or  rivulets  shall  be 
exercised  in  the  manner  provided  in  the  forty-first  sec- 
tion of  this  Act. 

But  the  legislature  in  the  Act  of  May  i6th,  1889, 
P.  L.  226,  Section  2,  so  amended  clause  2  of  Section 
34  of  the  Act  of  1874,  as  to  confer  upon  water  companies 
the  right  of  eminent  domain  to  take  streams,  etc.,  as 
follows : 

"And  it  shall  have  power  to  appropriate 
so  much  of  the  water  from  the  rivers,  creeks, 
canals,  water  rights  and  easements,  within  or 
without  the  limits  of  the  city,  borough,  or  place 
in  which  said  company  may  by  its  charter  be 
located  as  may  be  necessary  for  its  purposes, 
and  all  damage  done  thereby  shall  be  ascer- 
tained, recovered,  and  paid  as  provided  for  in 
the  forty-first  section  of  the  Act  to  which  this 
IS  a  supplement." 

All  companies  chartered  prior  to  the  passage  of 
the  Act  of  April  13,  1905,  P.  L.  152,  have  the  right  of 
eminent  domain  to  take  an  amount  of  water  from  the 
streams,  etc.  sufficient  for  their  purpose,  and  while  it 
is   true   that  water   companies   have   power   to   supply 
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water  in  but  a  single  municipal  division,  they  yet  may 
go,  under  the  Act  of  1889,  where  they  please  to  pro- 
cure that  supply,  provided  that  their  supply  meets  with 
the  approval  of  the  Health  Commission  of  Pennsyl- 
vania, and  provided  further,  that  when  obtained  they 
shall  only  dispose  of  it  in  the  one  district  where  char- 
tered. 

A  water  company  may  construct  its  works  out- 
side of  the  district  in  which  located.  Kellar  vs.  River- 
ton  Water  Co.,  161  Pa.,  422. 


In  the  matter  of  the  right  to  use  the  streets,  high- 
ways, etc.,  it  is  to  be  observed  that  the  paragraph  of 
Clause  2,  Section  34,  of  the  Act  of  1874,  that  confers 
this  right,  has  these  words: 

"Subject  to  such  regulations  in  regard  to 
streets,  roads,  lanes,  and  other  highways,  as  is 
provided  in  the  foregoing  section  for  gas  com- 
panies." 

The  paragraph  referred  to  in  the  gas  clause  reads 
as  follows: 

"And  subject  to  such  regulations  as  the 
councils  of  said  borough,  town,  city  or  district 
may  adopt  in  regard  to  grades,  or  for  the  pro- 
tection and  convenience  of  public  travel  over 
the  ^ame." 

By  the  Supplemental  Act  of  June  2,   1887,   P-   L. 

310,   the   gas   clause   was   amended   and   this   provision 

added : 

"Provided,  that  no  company,  which  may 
now  or  hereafter  be  incorporated  under  the  pro- 
visions of  this  Act,  shall  enter  upon  any  street 
in  any  city  or  borough  of  the  Commonwealth, 
until  after  the  consent,   to  such  entry,  of  the 
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councils  of  the  city  or  borough,  in  which  such 
street  may  be  located,  shall  have  been  ob- 
tained." 

Said  clause  i  applies  to  companies  for  the  supply 
of  light,  heat,  etc.  That  this  provision  as  to  obtaining 
the  consent  of  the  councils  before  entry  upon  the 
streets  was  not  intended  to  apply  to  water  companies 
is  evidenced  from  the  fact  that  two  years  later  the 
legislature  passed  the  Act  of  May  i6,  1889,  P.  L.  226, 
in  which  they  amended  the  clause  of  the  Act  of  1874 
applicable  to  water  companies  but  practically  reenacted 
the  old  clause  as  to  the  use  of  highways,  etc.,  as  fol- 
lows: 

"Subject  to  such  regulations  in  regard  to 
streets,  roads,  lanes,  and  other  highways  and 
impairing  the  free  use  thereof  as  little  as  possi- 
ble, and  subject  to  such  regulations  as  the 
councils  of  said  borough,  town,  city  or  district 
may  adopt  in  regard  to  grades  or  for  the  pro- 
tection and  convenience  of  public  travel  over 
the  same,  ******." 

Stocks  and  Bonds. 

By  the  Corporation  Act  of  1874,  Section  11.  AH 
companies  arc  authorized  to  have  a  capital  stock  not 
to  exceed  one  million  dollars  to  be  divivded  into  shares 
of  not  more  than  one  hundred  dollars  each. 

By  Act  May  25,  1887,  P.  L.  269,  Corporations 
created  for  the  purpose  of  supplying  water  to  the  pub- 
lic in  cities  of  the  first  and  second  class  have  the  right 
to  increase  their  capital  from  time  to  time  to  such 
amount  as  shall  be  found  requisite  and  exigible  for  the 
purpose  thereof:  Provided,  That  the  amount  of  the 
capital  stock  so  authorized  shall  not  exceed  twenty 
million  of  dollars. 

The  Act  of  May  9,  1889,  P.  L.  180,  Section  i,  amends 
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Section  ii  of  the  Act  1874  so  as  to  authorize  companies 
incorporated  for  the  supply  of  water  to  the  public  to 
have  a  Capital  Stock  not  exceeding  two  million  dol- 
lars, divided  into  shares  of  not  more  than  one  hundred 
dollars  each. 

By  the  Act  of  9th  of  February,  1901,  P.  L.  31,  tht 
Capital  Stock  of  any  corporation  may  be  increased  to 
such  an  amount  in  the  aggregate  as  it  shall  deem  ne- 
cessary to  accomplish  and  carry  on  and  enlarge  the 
business  and  purposes  of  the  corporation,  and  such  in- 
crease may  be  made  at  once,  or  from  time  to  time,  as 
the  stockholders  shall   determine. 

By  Section  13,  of  the  Act  of  1874,  companies  are 
authorized  to  issue  bonds  to  secure  any  indebtedness 
created  by  them  for  an  amount  not  exceeding  one  half 
the  capital  stock  of  the  corporation  paid  in,  and  at  a 
rate  of  interest  not  exceeding  six  per  centum. 

By  Act  March  24,  1877,  P.  L.  39,  Gas  and  Water 
companies  are  authorized  to  issue  bonds  not  exceeding 
in  the  aggregate  one  half  of  the  capital  stock  of  such 
company  paid  in,  at  a  rate  of  interest  not  exceeding 
amount  now  allowed  by  law. 

By  the  Act  of  May  21,  1889,  P.  L.  257.  Corpora- 
tions of  the  classes  named  in  clause  four,  five,  six,  seven, 
nine  (supplying  of  water  to  the  public)  and  eleven  of 
corporations  for  profit  of  the  second  class  as  set  forth 
in  Section  two  of  the  Act  of  1874,  are  authorized  to 
borrow  money  and  secure  the  same  by  mortgage  to  an 
amount  not  to  exceed  double  the  amount  of  the  capital 
stock  paid  in  and  at  a  rate  of  interest  not  exceeding 
six  per  centum. 

By  the  Act  of  9th  February,  1901,  P.  L.  3.  The 
indebtedness  of  any  corporation  may  be  increased  to 
such  an  amount  in  the  aggregate  as  it  shall  deem  ne- 
cessary to  accomplish  and  carry  on  and  enlarge  the 
business  and  purposes  of  the  corporation,  and  such  in- 
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creases    may  be  made  at  once,  or  from  time  to  time, 
as  the  stockholders  shall  determine. 


Water  companies  created  prior  to  the  passage  of 
the  Act  of  1874,  may,  by  following  the  provisions  con- 
tained in  the  26th  Section  of  said  Act,  and  in  Section 
6th  of  the  Act  of  17th  April,  1876,  P.  L.  30,  acquire 
all  the  privileges,  immunities,  franchises  and  powers 
conferred  by  said  Act  upon  corporations  created  under 
it.  And  by  Act  of  May  22,  1878,  P.  L.  84.  No  gen- 
eral or  special  law  shall  be  passed  conferring  a  benefit 
upon  any  corporation  unless  such  corporation  shall 
have  previously  filed  in  the  office  of  the  Auditor  Gen- 
eral an  acceptance  of  the  provisions  of  the  Constitu- 
tion. 

A  water  company  accepting  the  pro-^isions  of  the 
Act  of  1874  is  controlled  entirely  by  the  provisions  of 
that  Act.  Wallace  vs.  Lehigh  Water  Co.,  i  Northamp. 
117. 


A  water  company  chartered  before  1874,  and  ac- 
cepting the  provisions  of  the  Act  of  1874,  has  all  the 
exclusive  privileges  of  that  Act.  This  even  though 
it  does  not  accept  the  provisions  of  the  Act  of  1874 
until  after  the  passage  of  the  Act  of  June  2,  1887.  Ty- 
rone Gas  &  Water  Co.  vs.  Tyrone  Borough,  195  Pa., 
566. 


Merger. 


The  Act  of  17th  of  April,  1876,  P.  L.  30,  Section 
5,  amends  the  23  Section  of  the  Act  of  1874,  and  au- 
thorizes any  corporation  to  sell,  assign,  dispose  of,  and 
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convey  to  any  corporation  created  under  or  accepting 
the  provisions  of  this  Act,  its  franchises,  and  all  its 
property,  real,  personal,  and  mixed,  and  thereafter  such 
corporation  shall  cease  to  exist,  and  the  said  property 
and  franchises  not  inconsistent  with  this  Act  shall 
thereafter  be  vested  in  the  corporation  so  purchasing 
as  aforesaid. 

Under  the  Act  of  April  17th,  1876,  amending  the 
Act  of  1874,  water  companies,  whether  created  before 
or  after  the  Act  of  1876  may  sell,  assign  and  convey 
their  franchises  and  property  to  other  water  companies 
and  such  property  and  franchises  will  upon  such  sale 
and  assignment  become  vested  in  the  purchasing  com- 
pany. 

While  the  Springfield  Water  Company  under  its 
charter,  and  the  ruling  in  197  Pa.  80  could  only  take 
water  for  the  district  in  which  it  was  chartered,  yet  by 
its  purchase  of  the  other  companies  and  their  consoli- 
dation it  acquired  the  right  to  take  water  for  the  en- 
larged territory.  Hey  vs.  Springfield  Water  Co.  207 
Pa.,  38. 

The  Act  of  29  May,  190T,  P.  L.  349,  authorizes  the 
merger  of  corporations  and  prescribes  the  method  of 
procedure  to  accomplish  the  same.     See  page  177. 

By  the  Act  of  26  April,  1895,  P.  L.  369. 

"It  shall  and  may  be  lawful  for  any  com- 
pany, organized  under  the  provisions  of  this 
act,  either  for  the  purpose  of  carrying  on  any 
manufacturing  business  or  for  the  supply  of 
water  or  manufacturing  and  supplying  light, 
of  this  Commonwealth  or  elsewhere  to  sub- 
scribe for,  take,  purchase,  hold  and  dispose  of 
the  bonds  or  stock  in  any  company  of  the  same 
character  incorporated  under  the  provisions  of 
this  act  or  its  supplements  or  guarantee  the 
payment  of  said  bonds  and  the  interest  thereon, 
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or  either  principal  or  interest  or  to  enter  into  contracts 
or  either  principal  or  interest  or  to  enter  into 
contracts  for  the  use  or  lease  of  the  corporate 
property,  real,  personal,  or  mixed  of  such  com- 
pany, upon  such  terms  as  may  be  agreed  upon 
with  the  company  or  companies  owning  the 
same,  and  to  run,  use  and  operate  such  prop- 
erty in  accordance  with  such  contract  or  lease." 

The  Act  of  July  2,  1901,  P.  L.  603,  provides, 

"That  hereafter  any  corporation,  organized 
for  profit,  created  by  general  or  special  laws, 
may  purchase,  hold,  sell,  assign,  transfer,  mort- 
gage, pledge,  or  otherwise  dispose  of,  the  shares 
of  the  capital  stock  of,  or  any  bonds,  securities 
or  evidences  of  indebtedness  created  by,  any 
other  corporation  or  corporations  of  this  or 
any  other  State,  and  while  the  owner  of  said 
stock  may  exercise  all  the  rights,  powers,  and 
privileges  of  ownership,  including  the  right  to 
vote  thereon." 


While  water  companies  are  by  their  charters  re- 
stricted to  one  municipal  division,  as  before  stated, 
yet  by  the  Act  of  June  13,  1883 

**When  any  corporation,  ***  shall  desire 
to  improve,  amend,  or  alter  the  article  and 
conditions  of  the  charter  or  instrument  upon 
which  said  corporation  is  formed  and  estab- 
lished, it  shall  and  may  be  lawful  for  such  , 
corporation  to  apply  to  the  Governor  of  this 
Commonwealth  for  such  improvement,  amend- 
ment, or  alteration  in  the  manner  provided  by 
this  Act  ***,  Provided,  That  nothing  herein 
contained   shall   authorize   the   amendment,   al- 
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teration,  improvement,  or  extension  of  the  char- 
ter of  any  gas  or  water  company  so  as  to  in- 
terfere with  or  cover  territory  previously  oc- 
cupied by  any  other  gas  or  water  company." 

By  the  Act  of  May  21,  1901,  P.  L.  270 

"Any  company  heretofore  incorporated  or' 
hereafter  to  be  incorporated  for  the  purpose 
of  supplying  water  to  the  public  in  any  town, 
borough  or  city,  may,  upon  the  written  request 
of  the  owners  of  a  majority  of  the  lots  of  land 
in  any  tract  or  district  adjacent  to  such  town, 
borough  or  city,  have  power  and  authority  to 
extend  its  plant  or  works  for  tht  supply  of 
water  into  such  tract  or  district  with  such 
rights  and  subject  to  such  duties  within  such 
tract  or  district  as  may  have  been  conferred  and 
imposed  by  its  charter,  within  the  town,  bor- 
ough or  city  therein  designated." 

And  the  Act  of  July  9,  1901,  P.  L.  627,  au- 
thorizes townships  "To  enter  into  contracts 
with  any  person  or  corporation  to  supply  water 
for  fire  protection  for  a  period  not  exceeding 
twenty  years,  Provided,  This  right  shall  not 
be  exclusive  as  against  any  other  water  com- 
pany, nor  as  against  the  right  of  such  muunici- 
pality  to  erect,  maintain  and  operate  its  own 
water  works." 

Under  the  Act  of  26  June,  1895,  P-  L.  369,  a  water 
company  organized  under  the  Act  of  29  April,  1874, 
P.  L.  73,  may  lease  its  property  to  another  company 
organized  under  the  same  Act.  Moore  vs.  Chartiers 
Valley  Water  Co.,  216  Pa.,  457. 

In  addition  to  water  companies  incorporated  under 
clause  IX.,  we  have  a  sort  of  hybrid  water  company 
authorized  by  clause  XVIII  of  Section  2  of  the  Cor- 
poration Act  of  1874,  as  follows: 

"XVIII.     The  carrying  on  of  any  mechani- 
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cal,  mining,  quarrying  or  manufacturing  busi- 
ness ******,  and  also  including  the  storage  and 
transportation  of  w^ter  with  the  right  to  take 
rivulets  and  lands,  and  erect  reservoirs  for 
holding  water,  ******" 

This  clause  XVIII  seems  to  be  of  an  omnibus 
nature  providing  for  the  incorporation  of  companies 
for  all  purposes  not  specified  in  the  previous  clauses. 
The  water  companies  authorized  by  this  clause  were 
no  doubt  intended  to  be  of  the  nature  of  private  com- 
panies as  the  public  had  been  provided  for  in  Clause 
IX.  But  it  is  difficult  to  comprehend  why  this  class 
of  companies  were  given  this  right  to  take  streams, 
etc.,  while  the  companies  with  a  public  duty  to  per- 
form were  denied  this  right,  by  the  Act  of  1874. 

That  this  was  not  an  oversight  or  accidental  is 
evident  from  the  repetition  of  this  right  to  take  waters, 
etc.,  in  Clause  4  of  Section  34,  of  the  same  Act  of  1874, 
as  follows: 

"Provided,  That  companies  organized  for 
any  of  the  purposes  set  forth  in  the  eighteenth 
clause  of  the  second  section  of  this  Act,  and  not 
having  for  their  object  the  supplying  of  any  vil- 
lage, borough  or  city  with  water,  shall  have  all 
the  rights,  privileges,  and  powers  conferred  by 
the  said  eighteenth  clause:  and  the  right  to 
take  lands,  waters,  or  rivulets  shall  be  exer- 
cised in  the  manner  provided  in  the  forty-first' 
section  of  this  Act." 

Thi^  clause  was  again  reviewed  in  the  Act  of 
April  10,  1879,  P-  L.  20,  and  the  words  referring  to  the 
taking  of  waters,  etc.,  were  reenacted  in  the  amended 
clause   XVIII  without  change. 

This  clause  XVIII  was  again  amended  by  the 
Act  of  May  21,  1889,  P.  L.  259,  so  as  to  read 

"XVIII  ******  And  also  including  compan- 
ies for  the  storage,  transportation  and  furnish- 
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ing  of  water,  with  the  right  to  take  rivulets 
and  lands  and  erect  reservoirs  for  holding 
water  for  manufacturing  and  other  purposes, 
and  for  the  creation,  establishing,  furnishing, 
transmission  and  using  of  water  power  there- 
from ******/' 

The  Supreme  Court  in  passing  upon  this  class  of 
companies  holds  that 

*'A  water  company  chartered  under  Clause  XVIII, 
Section  2  of  the  Act  of  1874,  is  presumably  a  corpora- 
tion for  private  uses  which  cannot  constitutionally  be 
invested  with  the  right  of  eminent  domain."  Peifly 
vs.  Mountain  Water  Supply  Co.,  214  Pa.,  340. 


CHAPTER  III. 

I 
I 


Exclusive  Rights. 

The  Act  of  April  29th,  1874,  P.  L.  73,  Section  34, 
Clause  3,  provides: 

"The  right  to  have  and  enjoy  the  fran- 
chises and  privileges  of  such  incorporation 
within  the  district  or  locality  covered  by  its 
charter  shall  be  an  exclusive  one;  and  no  other 
company  shall  be  incorporated  for  that  pur- 
pose until  the  said  corporation  shall  have  from 
its  earnings  realized  and  divided  among  its 
stockholders,  during  five  years,  a  dividend 
equal  to  eight  per  centum  per  annum  upon 
its  capital  stock.'*  ****** 
By  the  Act  of  June  2,  1887,  P.  L.  310,  Section  3, 
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the  above  paragraph  was  amended  to  read: 

"The  right  to  have  and  enjoy  the  fran- 
chises and  privileges  of  such  corporation  for  the 
manufacture  of  gas  for  light  only,  shall  be  an 
exclusive  one,  within  the  district  or  locality 
covered  by  its  charter;  and  no  other  com- 
pany shall  be  incorporated  for  the  manufacture 
of  gas  to  supply  light  only  to  the  public  until 
the  said  corporation  shall  have,  from  its  earn- 
ings, realized  and  divided  among  its  stock- 
holders, during  five  years,  a  dividend  equal  to 
eight  per  centum  per  annum  upon  its  capital 
stock." 

The  Supreme  Court  has  held  that  Water  Com- 
panies chartered  since  the  passage  of  the  Act  of  June 
2,  1887,  above  cited,  do  not  have  an  exclusive  franchise. 

The  Act  of  June  2nd,  1887,  repeals  by  implication 
the  exclusive  franchises  given  to  water  companies  by 
the  Act  of  1874.  Such  implied  repeal  is  clearly  ex- 
pressed in  the  title  of  the  Act  of  June  2nd,  1887, 
"amending  the  34th  section  thereof,  extending  its  pro- 
visions to  fuel  companies  etc."  Luzerne  Water  Co. 
vs.  Toby  Creek  Water  Co.,  148  Pa.,  568. 


The  Act  of  June  2nd,  1887,  amended  the  Act  of 
1874  and  thereby  repealed  the  exclusive  privileges  given 
to  water  companies  under  the  latter  Act.  Boyertown 
Water  Co.  vs.   Borough  of  Boyertown,  200  Pa.,  394. 


In  the  above  cited  case  of  Luzerne  Water  Com- 
pany vs.  Toby  Creek  Water  Company  it  was  con- 
tended that  the  Act  of  June  2,  1887,  was  not  intended 
to  apply  to  water  companies,  and  was  unconstitutional 
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in   that  the   title   was   misleading.     In   support  of  the 
application  of  the  Act  the  court  cites  as  follows: 

An  amendment  of  a  statute,  declaring  that  it  shall 
read  in  a  particular  way,  repeals  all  provisions  not 
retained  in  the  altered  form.  iReid  vs.  Smoulter,  128 
Pa.,  324;  5  Kulp  363. 


It  is  a  general  rul«  of  construction  that  all  pre- 
sumptions are  in  favor  of  the  Constitutionality  of  any 
Act.  It  is  only  in  a  clear  case  that  the  courts  are 
justified  in  declaring  an  Act  unconstitutional.  This 
rule  is  applicable,  not  only  where  the  provisions  of 
an  Act  are  alleged  to  be  unconstitutional,  but  also 
where  the  sufficiency  of  its  title  is  brought  into  ques- 
tion.    Craig  vs.  First  Presbyterian  Church,  88  Pa.,  46. 


If  the  title  fairly  gives  notice  of  the  object  of  the 
Act  so  as  reasonably  to  lead  to  an  inquiry  into  the 
body  of  the  bill  it  is  all  that  is  necessary.  It  need  not 
be  an  index  to  the  contents.  Allegheny  Co.  Home's 
Appeal,  77  Pa.,  77, 


Where  an  Act  Is  entitled  a  supplement  to  a  for- 
mer Act  and  the  subject  thereof  is  germane  to  the 
subject  of  the  original  Act,  its  title  is  sufficient.  State 
Line  Rys.  Ap.,  77  Pa.,  429:  Craig  vs.  First  Presbyterian 
Church,  88  Pa.,  46;  Pottstown  Borough,  117  Pa.,  546: 
Millvale  Borough  vs.   Evergreen  Ry.,   131   Pa.,   i. 


But  where  the  title  conveys  the  belief  that  one  sub- 
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ject  is  the  purpose  of  the  bill,  while  another  and  different 
one  is  its  real  subject,  it  tends  to  mislead  by  diverting 
the  attention  from  the  true  object  of  the  legislation. 
Union  Pass.  Ry's.  Ap.,  8i  Pa.,  91. 


An  entire  Act  is  not  necessarily  unconstitutional 
because  the  title  fails  to  give  notice  of  some  particular 
matter  contained  therein.  The  rule  has  been  to  sus- 
tain the  portion  of  which  the  title  gives  notice.  Dew- 
hurst  vs.  City  of  Allegheny,  95  Pa.,  437,  citing  22,  P. 
F.  Smith  192;  27  Id.,  y7\  2d  Norris,  237;  8  Id.,  450. 


Pennsylvania  Water  Companies  are  therefore  of 
two  classes,  viz: 

First.  Companies  chartered  after  April  29,  1874, 
and  prior  to  June  2,  1887,  having  an  exclusive  fran- 
chise. 

Second.  Companies  chartered  since  June  2,  1887, 
not  having  an  exclusive  franchise. 

A  water  company  chartered  after  April  29,  1874, 
and  prior  to  June  2,  1887,  that  has  not  *'from  its  earn- 
ings realized  and  divided  among  its  stockholders,  dur- 
ing five  years,  a  dividend  equal  to  eight  per  centum 
per  annum  upon  its  capital  stock,"  is  endowed  with 
an  exclusive  franchise,  no  other  water  company  will 
be  chartered  in  the  district. 

The  exclusive  franchise  of  a  water  company  is 
confined  to  the  particular  municipality,  or  municipal 
division,  mentioned  in  the  charter.  If  it  extends  its 
operations  into  adjacent  districts  it  does  so  at  its  peril. 
Other  companies  may  be  incorporated  in  such  adjacent 
districts.  City  of  New  Castle  Water  Company  vs.  West 
Newcastle  Water  Company,  18  Pa.,  C.  C.  498. 
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A  charter  will  not  be  granted  to  a  water  company 
within  the  district  corvered  by  an  existing  charter 
granted  before  the  Act  of  1887,  when  there  is  no  evi- 
dence that  the  existing  corporation  has  paid  the  divi- 
dends defined  by  the  Act  of  1874.  Union  Water  Com- 
pany vs.  Southside  Water  Co.,  30  W.  N.  C,  371 ; 
Monongahela  WatJer  Company  vs.  Southside  Water 
Company,  15  C.  C,  603;  36  W.  N.  C,  55. 


Waiver  of  exclusive  right  does  not  authorize  the 
incorporation  of  another  company.  In  re  exclusive 
right,  2nd   Chester,  423. 


When  a  water  company  has  been  granted  the 
exclusive  privilege  within  a  district  another  company 
will  not  be  chartered  within  the  district  until  the  first 
company  ceases  to  exist.  Bryn  Mawr  Water  Company, 
10  C.  C,  670;  29  W.  N.  C,  156. 


When  a  water  company's  exclusive  privileges  have 
been  extended  by  the  Court  of  Common  Pleas  a  charter 
will  not  be  granted  by  the  Governor  to  another  com- 
pany for  the  same  territory.  Lewis  Water  Company, 
II  C.  C,  178. 


The   Act  of   1874  granting  exclusive  privileges,   is 
constitutional.     Com.  vs.  Emerson,  41   L.   I.,   185. 


A  grant  of  exclusive  privileges   must  have   a  rea 
sonable    construction.      Railway    Company's    Ap.,    102 
Pa.,  123. 
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If  a  water  company  claims  a  monopoly  it  must 
clearly  show  that  either  the  law  or  its  charter  confer 
the  exclusive  privilege  claimed.  Chester's  Ap.,  8  Atlan. 
400. 


A  Legislative  grant  to  a  corporation  of  exclusive 
piivileges  is  to  be  construed  most  strictly.  Emerson 
vs.   Commonwealth    108   Pa.,    11 1. 


Every  intendment  not  obviously  in  favor  of  the 
grant  must  be  construed  against  it.  Monopolies  arc 
favorites  neither  with  courts  nor  people.  They  operate 
in  restraint  of  competition,  and  are  hence,  as  a  rule, 
detrimental  to  public  welfare ;  nor  are  they  at  all  al- 
lowable except  when  the  resultant  advantage  is  in  favor 
of  the  public,  as,  for  instance,  when  a  water  or  gas 
company  could  not  exist  except  as  a  monopoly.  Ap. 
Scranton  Electric  L.  &  N.  Co.,  122  Pa.,  154. 


A  gas  or  water  company's  right  of  exclusive  privi- 
leges under  the  Act  of  1874  can  only  be  claimed  when  it 
has  received  the  permission  of  the  corporation  authori- 
ties to  erect  its  works.  Electric  Lighting  Co.  vs.  Light 
Co.,  16  W.  N.  C,  407. 


But  in  order  to  acquire  these  exclusive  rights  the 
conditions  of  the  Act  as  to  recording  must  have  been 
complied  with. 

The  corporate  existence  of  a  water  company  does 
not  date  from  the  issuance  of  its  patent,  but  from  the 
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date  of  the  recording  of  its  charter  in  the  county  where 
its  "chief  operations  are  to  be  carried  on." 

A  water  company  to  which  Letters  Patent  were 
issued  on  March  i8,  1887,  but  which  did  not  record  its 
charter  in  the  county  where  its  chief  operations  were 
to  be  carried  on  until  1888,  acquired  no  exclusive  fran- 
chise, since  its  corporate  existence  did  not  begin  until 
after  the  passage  of  the  Act  of  June  2nd,  1887,  P.  L. 
310,  which  so  amended  the  General  Corporation  Act 
of  1874  that  water  companies  created  thereunder  did 
not  secure  an  exclusive  franchise.  The  water  company 
and  the  borough  each  have  the  right  to  furnish  water 
to  consumers  in  the  district  involved,  but  neither  of 
the  parties  has  exclusive  rights.  Borough  of  Braddock 
vs.   Pennsylvania  Water  Company,   189  Pa.,  379. 


It  is  plain,  even  from  a  cursory  reading  of  the  Act 
of  April  29,  1874,  that  recording  of  the  certificate  "in 
the  office  for  the  recording  of  deeds,  in  and  for  the 
county  where  the  chief  operations  are  to  be  carried 
on,"  was  intended  to  be  made  one  of  the  conditions 
precedent  to  corporate  existence.  "From  thenceforth," 
the  Act  expressly  declares,  the  subscribers  and  their 
associates  and  successors  "shall  be  a  corporation  for 
the  purposes  and  upon  the  terms  named  in  said  char- 
ter."   Guckert  vs.  Hacke,  159  Pa.,  303. 


The  Corporation  Act  of  April  29,  1874,  Section  26 
has  this  provision: 

"Corporations  for  any  of  the  purposes 
named,  and  covered  by  the  provisions  of  this 
Act,  heretofore  created  by  any  special  Act,  or 
in  existence  under  the  provisions  of  any  gen- 
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eral  law  of  this  Commonwealth,  upon  accept- 
ing the  provisions  of  the  Constitution  and  of 
this  Act,  by  writing  under  the  seal  of  said  cor- 
poration, duly  filed  in  the  office  of  the  Secre- 
tary of  the  Commonwealth,  shall  be  entitled 
to  all  the  privileges,  immunities,  franchises,  and 
powers  conferred  by  this  Act  upon  Corpora- 
tions to  be  created  under  the  sam«;  and  upon 
such  acceptance  and  approval  thereof  by  the 
Governor,  he  shall  issue  Letters  Patent  to  said 
Corporation  reciting  the  same." 

A  water  company  incorporated  before  the  pas- 
sage of  the  Act  oi  1874,  and  afterwards  accepting  the 
provisions  of  that  Act,  becomes  entitled  to  the  exclu- 
sive privileges  of  the  Act.  Opinion  Secretary  of  Com- 
monwealth in  West  End  Water  Company  vs.  Fairview 
Water  Company,  9  Dist.  Rep.,  546. 


Where  a  water  company,  incorporated  by  the 
special  Act  of  March  10,  1865,  accepted  on  September 
^f  ^893,  the  provisions  of  the  entire  Constitution  of 
1874,  and  the  provisions  of  the  Act  of  April  29,  1874, 
it  thereby  lost  its  exclusive  franchise  granted  in  its 
charter,  but  it  gained  in  lieu  thereof  the  exclusive 
privilege  given  to  water  companies  by  clause  3,  section 
34  of  the  Act  of  1874;  at  the  same  time  it  rendered 
itself  amendable  to  clause  7  of  the  same  section,  which 
provides  a  method  whereby  municipalities  may  pur- 
chase the  plant  of  water  companies.  Where  such  a 
company  has  a  contract,  expressed  or  implied,  with  a 
borough  to  furnish  water  for  fire  protection,  the  bor- 
ough has  no  power  after  the  company  has  accepted 
the  Constitution  and  Act  of  1874,  to  erect  a  water 
works  of  its  own.  The  fact  that  a  water  company  ac- 
cepted   the    provisions    of     the    Constitution    and     of 
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the  Act  of  1874  after  the  passage  of  the  Act  of  June 
2,  1887,  abrogating  the  special  privileges  of  water  com- 
panies, does  not  deprive  the  company  of  the  exclu- 
sive privileges  of  the  Act  of  1874.  The  Legislative  in- 
tent in  the  passage  of  the  acceptance  section  of  the 
Act  of  1874  was  .to  put  all  old  corporations  accepting 
the  Constitution  on  a  par  with  corporations  chartered 
immediately  after  its  passage,  say  on  April  30,  1874. 
Tyrone  Gas  &  Water  Company  vs.  Borough  of  Tyrone, 
195  Pa.,  566. 


But  it  seems  this  rule  will  not  apply  where  the 
Borough  had  begun  the  erection  of  a  water  plant  before 
the  water  company  accepted  the  provisions  of  the 
Act  of  1874. 

The  Boyertown  Water  Company  was  created  un- 
der a  special  Act  passed  in  1856,  without  exclusive 
privileges.  It  subsequently  accepted  the  new  Consti- 
tution and  the  Act  of  1874  and  Letters  Patent  were 
granted  to  it  in  1898,  but  not  until  after  the  Borough 
had  proceeded  to  adopt  and  establish  a  water  supply  of 
ite  own.  Held :  that  the  Act  of  June  2,  1887,  amended 
the  Act  of  April  29,  1874,  thereby  repealing  the  ex- 
clusive privileges  given  water  companies  under  that 
act.  That  the  acceptance  of  free  water  for  the  ex- 
tinguishment of  fires  by  the  borough  and  the  contri- 
butions toward  the  extensions  of  certain  lines,  did 
not  constitute  such  an  exercise  of  its  right  to  supply 
the  inhabitants  with  water  as  to  preclude  the  borough 
from  building  a  plant  for  itself  under  the  rulings  in 
White  vs.  Meadville,  and  kindred  cases.  Boyertown 
Water  Co.  vs.  Boyertown  Borough,  200  Pa.,  394.  See 
Center  Hall  Water  Co.  vs.  Center  Hall  Borough,  186 
Pa.,  74. 
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The  exclusive  features  of  companies  incorporated 
prior  to  1887  only  continue  until  the  said  corporation 
shall  have  from  its  earnings  realized  and  divided  among 
its  stockholders,  during  five  years,  a  dividend  equal 
to  eight  per  centum  per  annum  upon  its  capital  stock. 

The  Supreme  Court  will  not  sustain  the  claim  of 
a  water  company  to  an  exclusive  privilege  to  supply 
the  borough  with  water,  where  the  court  below  has 
found  upon  sufficient  evidence,  that  the  company  for  a 
period  of  five  years  had  divided  among  its  stockholders 
fiom  its  earnings  a  dividend  equal  to  eight  per  centum 
per  annum  upon  its  capital  stock.  The  investment  of 
earnings  in  the  plant  of  a  water  company  and  stock 
issued  therefore  becomes  a  stock  dividend,  and  is  to 
be  included  in  computing  the  amount  realized  and 
divided  among  the  stockholders  under  the  provisions 
of  the  Act  of  1874.  It  is  no  difference  whether  a  divi- 
dend is  declared  in  stock  or  paid  in  cash,  and  there- 
after converted  into  stock  by  the  shareholders.  In 
either  event  it  is  a  distribution  of  the  surplus  profits 
of  the  corporation.  Phillipsburg  Water  Company  vs. 
the  Citizens  Water  Company,  189  Pa.,  23. 


In  determining  the  amount  of  the  investment  by 
the  stockholders  it  can  mlake  no  difference  that  money 
earned  by  the  corporation,  and  in  a  position  to  be 
distributed  by  a  dividend  among  the  stockholders,  w\as 
used  to  pay  for  improvements  and  stc^k  issued  in  lieu 
of  cash  to  the  stockholders.  The  net  earnings  belong  to 
him,  and  stock  issued,  in  lieu  of  money  was  issued  for 
value,  and  represents  an  actual  investment  by  the 
holder.  Brymer  et.  al.  vs.  the  Butler  Water  Company, 
179  Pa.,  231. 

A  nominal  or  arithmetical  increase  of  shares,  with- 
out transferring  anything  to  the   shareholders  out  of 
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the  treasury  or  property  of  the  corporation,  and  which 
is  not  a  cover  for  the  distribution  of  profits  accumulated, 
is  not  a  dividend.  Allegheny  vs.  P.  A.  &  M.  Ry.,  179 
Pa.,  414;  Allegheny  vs.  F.  S.  &  T.  V.  Ry.,  179  Pa., 
429;  Com.  vs.  P.  F.  W.  &  C.  R.  R.,  74  Pa.,  83. 


A  company  expending  its  earnings  in  betterment?, 
in  good  faith  is  not  dividing  it  among  its  stockholders 
within  the  meaning  of  Section  34  of  the  Act  of  1874. 
Judge  Woodward,  in  delivering  the  opinion  of  the 
Court,  says:  "It  seems  to  us  too  plain  to  need  serious 
aigument  that  when  a  company  has  honestly  and  in 
good  faith  expended  its  earnings  in  betterments  to  the 
corporate  property,  so  as  to  increase  its  future  useful- 
ness to  the  public,  they  cannot  be  said  to  have  realized 
and  divided  them  among  their  stockholders."  Wilkcs- 
Barre  E.  L.  Co.  vs.  L.  H.  &  M.  Co.,  4  Kulp,  47. 


This  question  of  dividends  affecting  water  com- 
panies is  again  found  in  the  thirty-fourth  section  of 
the  Act  of  1874,  clause  7,  which  reads: 

"It  shall  be  lawful  at  any  time  after  twen- 
ty years  from  the  introduction  of  water  or  gas, 
as  the  case  may  be,  into  any  place  as  aforesaid, 
for  the  town,  borough,  city  or  district  in  which 
the  said  company  shall   be  located   to  become 
the  owners  of  said  works  and  the  property  of 
said  company  by  paying  therefor,  the  net  cost 
of  erecting  and  maintaining  the  same,  with  in- 
terest  thereon   at   the   rate  of  ten   per  centum 
per    annum,    deducting  from  said    interest    all 
dividends  theretofore  declared." 
This    question    has    never   been    before    the    higher 
courts.     What  the  ruling  will  be  when  it  does  appear 
can  only  be  inferred  from  the  above  cited  cases. 
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CHAPTER    IV. 


Pollution  of  Streams. 

The  Corporation  Act  of  1874,  P.  L.  73,  Section 
34,  Clause  3,  has  this  provision: 

**That  the  said  corporation  shall  at  all 
times  furnish  pure  gas  and  water,  and  any  citi- 
zen using  the  same  may  make  complaint  of  im- 
purity or  deficiency  in  quantity,  or  both,  to 
the  court  of  common  pleas  of  the  proper  county, 
by  bill  filed,  and  after  hearing  the  parties  touch- 
ing the  same,  the  said  court  shall  have  power 
to  make  such  order  in  the  premises  as  may 
seem  just  and  equitable  and  may  dismiss  the 
complaints  or  compel  the  corporation  to  cor- 
rect the   evil   complained   of." 

Thus  Pennsylvania  Water  Companies  are  by 
statute  placed  under  the  supervision  of  the  courts  and 
m.ay  be  compelled  to  furnish  pure  water — That  is  water 
that  is  reasonably  pure. 

"Pure,"  in  the  Act  of  1874  is  used,  not  in  its  ab- 
stract or  chemical  sense,  but  in  its  common  acceptation 
as  meaning  wholesome  and  ordinarily  pure.  The  failure 
to  provide  pure  water  is  not  a  ground  for  forfeiture  of 
franchises.  Commonwealth  vs.  Towanda  Water  Works, 
22  W.  N.  C,  429. 

A  water  company  is  not  bound  to  provide  water 
that  is  chemically  pure  but  water  that  is  ordinarily  anc 
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reasonably  pure.  When  the  company  has  obtained  such 
a  source  of  supply  it  is  bound  to  use  diligence  in  the 
effort  to  preserve  it  from  pollution,  but  no  difference 
from  what  source  it  becomes  impure,  it  cannot  collect 
rates.  The  question  is  between  seller  and  buyer.  Bry- 
mer  vs.  Butler  Water  Co.,   172  Pa.,  489. 


In  a  mining  and  manufacturing  state  like  Pennsyl- 
vania, where  streams  must  serve  the  double  purpose 
of  sewers  and  water  supplies  the  furnishing  of  pure 
water  is  surrounded  with  many  difficulties,  and  it  is 
not  surprising  that  the  question  of  contamination  of 
streams   should   be   frequently   before   the   courts. 

In  the  matter  of  the  pollution  of  streams,  the  water 
company  and  the  riparian  owner  occupy  very  similar 
positions  as  affected  by  the  rulings  of  the  courts,  with 
the  distinction  that  the  water  company  stands  on  a 
much  higher  plane  than  the  riparian  owner.  This  dis- 
tinction is  clearly  drawn  by  Justice  Williams  in  the 
case  of  the  Commonwealth  and  Butler  Water  Com- 
pany vs.  Russell  et.  al.,  172  Pa.,  506,  hereinafter  cited. 

Primarily  every  riparian  owner  is  entitled  to  re- 
ceive the  waters  of  a  stream  undiminished  in  volume 
and  unimpaired  in  purity  by  the  upper  riparian  owner, 
the  principle  being  "sic  utcrc  tuo  ut  alienum  non 
loedas."  But  in  Pennsylvania  the  reverse  of  this  has 
become  almost  the  custom.  The  riparian  owner  uses 
the  stream  to  carry  away  all  objectionable  matter  re- 
gardless of  where  it  may  be  deposited. 

Pollution  of  streams  arises  from 

I.  Artificial  Causes:  Such  as  sewage,  the  dis- 
charges from  factories,  mills,  tanneries,  etc.,  the  con- 
sumption  or   disposal   of   materials   brought   upon    the 
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land,  objectionable  matter  of  all  kinds  deposited  in  or 
near  the  stream. 

2.  Natural  Causes:  Such  as  storm-w^ater  and  the 
natural  drainage  of  the  water  shed,  decaying  vegetation 
and  the  seepage  from  lands  used  in  the  ordinary  and 
usual  manner. 

3.  Mining  and  drainage  causes  such  as  the 
pollution  necessarily  arising  from  the  ordinary  use  of 
the  property,  as  water  pumped  from  mines,  or  drained 
from  swamps  and  bogs  on  the  land. 

I.  Artificial  Causes.  "The  rule  is  a  universal  one, 
that  no  man  has  the  right  so  to  use  or  apply  water 
flowing  through  his  lands  as  to  foul  the  same,  or  ren- 
der it  corrupt  or  unhealthy  or  unfit  to  be  used  by  the 
land  owner  on  the  stream  below  him  for  domestic  pur- 
poses." "  'It  is  a  principle'  says  Judge  Rodgers  'of  the 
Common  law  that  the  erection  of  anything  in  the  up- 
per part  of  the  stream  of  water  which  poisons,  corrupts, 
or  renders  it  offensive  and  unwholesome  is  actionable. 
The  maximum  is  *sic  utere  tuo  ut  non  loedas  alieniun' ". 
The  general  rule  of  law  is,  that  every  man  has  a  right 
to  have  the  advantage  of  a  flow  of  water  in  his  own 
land  without  diminution  or  alteration  in  quantity  or 
quality.  The  use  of  it  must  be  such  as  not  to  be  in- 
jurious to  the  other  proprietors.  It  has  been  said  that 
this  doctrine  may  prove  injurious  to  the  manufacturing 
establishments  which  are  rising  so  rapidly  in  this  coun- 
try. I  do  not  think  so;  but  if  it  does,  that  is  no  rea- 
son why  private  rights  should  be  infringed.  ****** 

"A  prescription,  to  render  running  water  unfit  for 
drinking  and  domestic  purposes  by  a  riparian  proprietor 
below  you  requires  the  strictest  proof  of  its  existence. 
******  If  an  upper  riparian  proprietor  claims  the  right 
to  pollute  the  stream  by  prescription,  or  a  user  for 
twenty-one  years,  he  cannot  pollute  the  water  to  any 
greater  extent  than  it  was  polluted  at  the  commence- 
ment of  the  twenty-one  years. 
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The  right  must  be  measured  by  the  enjoyment, 
and  gives  no  right  to  use  it  in  a  different  and  more  ex- 
tensive manner.  No  right  by  prescription  can  be  ac- 
quired until  it  is  shown  that  the  acts  which  are  claimed 
to  constitute  the  adverse  user  injured  the  complainants 
and  gave  to  them  a  right  of  action.  The  very  ground 
of  title  by  adverse  enjoyment  is  that  the  party  against 
whom  it  is  set  up  has  so  long  permitted  the  adverse 
enjoyment,  and  failed  to  vindicate  his  rights,  that  the 
presumption  of  a  grant  is  raised.  McCallum  vs.  Ger- 
mantown  Water  Co.,  54  Pa.,  40.  (The  English  cases 
on  the  subject  are  carefully  reviewed  by  the  Supreme 
Court  in  this  case.) 


For  a  line  of  decisions  holding  that  a  stream  of 
water  may  not  be  polluted  by  the  introduction  of  any 
foreign  substance  to  the  damage  and  injury  of  a  lower 
riparian  owner.  See  3  Rawle  256,  i  Casey  503,  4  Smith 
40,  16  Jur.  75,  3  Ex.  748,  4  B.  &  S.  608,  II  H.  L.  S42. 


A  city  has  no  right  to  drain  the  sewage  from  the 
street  into  a  stream  flowing  through  the  property  of 
^  citizen.  Martin  et.  al.  vs.  City  of  Philadelphia,  26  W. 
N.  C,  120. 


One  who  is  engaged  in  the  manufacture  of  coke 
from  coal  slack,  not  mined  on  the  land,  is  responsible 
m  damages  to  a  lower  riparian  owner  for  the  pollu- 
tion of  a  stream.    Lutz  vs.  Carneige  Bros.,  145  Pa.,  612. 


Equity  will   enjoin  the  continuous   pollution  of  a 
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pure  stream  running  through  a  farm  whereby  the  water 
is  rendered  unfit  for  cattle  to  drink.  Especially  if  the 
injurious  substance  is  destructive  to  pasturage  when 
the  stream  overflows.  Such  pollution  is  a  substantial 
injury  both  to  the  owner  and  the  tenant.  Getting  vs. 
Improvement  Company,  7  Kulp,  493. 


A  man  has  no  right  to  so  use  his  own  property  as 
to  contaminate  the  well  of  his  neighbor.  Haupt's  Ap- 
peal, loi  Pa.,  45. 


When  a  business  is  a  continuous  nuisance,  and 
cumulative,  a  court  of  equity  will  enjoin  the  prosecu- 
tion of  said  business.  Appeal  of  Pennsylvania  Land 
Co.,  96  Pa.,  116. 


For  a  list  of  cases  deciding  that  one  depositing  coal 
dirt  and  other  impurities  in  a  stream  is  liable  in  d.im- 
ages  to  a  lower  riparian  owner.  See  3  R.  268,  i  Penny 
159,  54  Pa.  58,  84  Pa.  284,  61  Pa.  306,  145  Pa.  612,  3 
B.  &  S.  61,  96  Pa.  70. 


The  owner  of  coal  mines  may  deposit  the  refuse 
and  culm  on  his  own  land  and  if  such  refuse  be  carried 
down  by  an  unusual  flood  he  is  not  responsible.  But 
he  is  responsible  if  he  deposits  the  refuse  where  an 
ordinary  storm  will  carry  it  down,  or  in  the  stream 
itself,  and  his  neighbor  is  injured.  The  person  having 
the  absolute  control  of  the  deposit  is  personally  liable. 
Huydson  vs.  Markle,  171   Pa.,  138. 
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Ownership  of  land  does  not  carry  with  it  the 
right  to  pollute  a  stream.  Getty  vs.  Union  Improve- 
ment Co.,  7  Kulp,  493. 


2.  Natural  Causes:  Such  as  storm-water,  see- 
page, etc.  These,  being  absolutely  unpreventable, 
should  naturally  come  under  the  rute  that  the  act  of 
God  does  no  one  an  injury.  But  it  seems  that  water 
companies  in  Pennsylvania  if  not  legally,  at  least  prac- 
tically are  finding  it  necessary  at  great  expense  to  re- 
move all  substances  introduced  into  the  streams  by 
these  uncontrolable  causes. 

3.  Mining,  etc.  Singular  as  it  m:ay  appear  the 
question  of  contamination  of  streams  by  mine  water 
never  came  directly  before  the  Supreme  Court  of  Penn- 
sylvania until  the  year  1878  in  the  first  appearance  of 
the  Sanderson  Case.  This  Sanderson  Case  went  back 
four  separate  times  to  the  Supreme  Court  and  a  final 
decision  was  only  reached  in  1886 — eight  years  after 
its  first  appearance. 

The  importance  of  these  Sanderson  Cases,  and  the 
distinction  drawn  in  later  cases,  when  it  was  attempted 
to  apply  the  same  principles  to  water  companies,  will 
justify  a  careful  consideration  of  three  of  the  Sanderson 
Cases,  and  of  the  two  cases  of  the  Butler  Water  Com- 
pany, infra. 

First  Sanderson  Case.     Decided  May  6,  1878. 

Plaintiffs  purchased  a  tract  of  land  within  the  lim- 
its of  Scranton  on  which  they  erected  a  handsome  resi- 
dence and  other  valuable  improvements.  A  stream  of 
water  ran  through  the  tract,  and  before  its  purchase 
Mr.  Sanderson  traced  the  stream  to  its  source,  and  it 
appeared  that  the  existence  of  this  stream  was  one  of 
the  principle  inducements  to  the  purchase  of  the  land. 
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When  traced  by  Sanderson  the  water  was  perfectly 
pure.  This  water  was  conducted  by  pipes  into  the 
house  and  dams  were  built  for  ice  and  fish  ponds. 

After  these  improvements  had  been  made  the  de- 
fendant^  a  coal  company,  opened  a  coal  mine  about 
three  miles  above  plaintiff's  house.  The  water  from 
this  mine,  following  the  law  of  gravitation,  naturally 
flowed  into  the  stream.  The  stream  became  corrupt; 
the  fish  in  the  pond  were  destroyed;  the  willows  along 
the  bank  died;  the  pipes  were  corroded  and  the  water 
was  rendered  unfit  for  use  and  had  io  be  abandoned. 

Upon  the  above  facts  the  lower  Court  entered  a 
compulsory  non>suit,  on  the  ground  that  there  appear- 
ed to  be  no  negligence  or  malice,  and  the  discharge  of 
mine-water,  being  necessary  in  mining,  was  ''damxnum 
absque  injuria."  An  appeal  was  taken  to  the  Supreme 
Court. 

Justice  Woodward  in  delivering  the  opinion  of  the 
Supreme  Court  reversing  the  Lower  Court  says,  inter 
alia. 

"In  the  summary  disposition  that  was  made  of  the 
case,  sight  appears  to  have  been  lost  of  some  dis- 
tinctions which  the  law  has  settled,  and  a  mistake  seems 
to  have  been  made  in  choosing  the  class  of  precedents 
that  were  followed.  The  water  in  the  mine  of  the 
defendant  was  in  the  ground  before  the  colliery's  ex- 
istence, but  the  drift  and  shaft  collected  it  in  such 
volume,  and  the  mining  operations  made  its  ejection 
necessary  in  such  a  direction,  as  to  render  what  was 
harmless  in  its  natural  state  a  source  of  material  dis- 
comfort, mischief  and  disaster.  Undoubtedly  the  de- 
fendants were  engaged  in  a  perfectly  lawful  business, 
in  which  large  expenditures  had  been  made,  and  with 
which  wide-spread  interests  were  connected.  But  how- 
ever laudable  an  industry  may  be,  its  managers  are 
still  subject  to  the  rule  that  their  property  cannot  be 
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so  used   as   to   inflict   injury  on  the  property  of  their 
neighbors."  ****** 

"In  the  argument  here,  the  ground  was  distinctly 
taken  that  immense  public  and  private  interests  de- 
manded that  the  right  which  the  defendants  exercised 
in  ejecting  the  water  from  their  mine,  should  have 
recognition  and  be  established  ******.  It  was  urged 
that  the  law  should  be  adjusted  to  the  exigencies  of  the 
great  industrial  interests  of  the  Commonwealth  ******. 
These  are  considerations  that  are  entitled  to  be  well 
weighed.  In  the  trial  of  questions  like  this  before  a 
jury,  they  ought  to  be  kept  steadily  in  view.  The  pro- 
prietors of  large  and  useful  interests  should  not  be  ham- 
pered or  hindered  for  frivlous  or  trifling  causes  ******. 
Juries  should  be  held  with  a  steady  hand.  Only  when 
some  material  and  appreciable  injury  has  been  sus- 
tained, should  a  recovery  of  damages  against  them  be 
allowed.  But  there  must  be  one  rule  of  law  maintained 
for  all  men,  and  by  that  rule  all  men's  rights  must 
be  tried  and  tested.  ******  Relaxation  of  legal  liabilities 
and  remission  of  legal  duties  to  meet  the  current  needs 
of  great  business  organizations,  in  one  direction  would 
logically  be  followed  by  the  same  relaxation  and  re- 
mission, on  the  same  ground,  in  all  other  directions. 
One  invasion  of  individual  rights  would  follow  another, 
and  it  might  be  only  a  question  of  time  when,  under 
the  operation  of  even  a  single  colliery,  a  whole  country- 
side would  be  depopulated."  Judgment  reversed,  and 
procedendo  awarded.  Sanderson  vs.  The  Pennsylvania 
Coal  Company,  86  Pa.,  401. 


Second  Sanderson  Case.    94  Pa.,  302,  May  3,  1880. 

The  facts  were  the  same  as  in  the  first  case.     In 
the  court  below  Sanderson  recovered  $250  damages  on 
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the  ground  that  the  Coal  Company  could  not  destroy 
the  purity  of  the  stream  without  compensation. 

Mr.  Justice  Gordon  in  delivering  the  opinion  of 
the  Supreme  Court  says,  inter  alia  "When  in  1868  Mrs. 
Sanderson  purchased  her  property  on  Meadow  Brook 
she  found  the  water  of  this  stream  pure  and  valuable 
for  domestic  purposes.  Her  right  to  have  and  use 
these  waters  as  she  found  them  is  undoubted.  This 
right,  though  of  an  incorporeal  character,  was  as  abso- 
lute as  a  right  to  the  land  through  which  they  flow. 
But  that  right  has  been  destroyed,  or  its  value  seriously 
impaired,  by  the  direct  act  of  the  defendant.  As  then, 
it  has  been  the  cause  of  the  injury,  why  should  it  not 
be  held  to  an  account  therefore.  The  answer  is  two- 
fold. I.  It  is  said  the  pollution  of  this  brook  results  from 
the  necessities  of  coal  mining,  and  as  that  is  an  in- 
dustry important  to  the  welfare  of  this  Commonwealth, 
the  right  of  the  plaintiff  must  yield  to  it.  But  this  ar- 
gument is  fallacious  in  this:  The  mining  operations  of 
the  defendant  do  not  involve  the  public  welfare,  but 
are  conducted  purely  for  the  purposes  of  private  gain. 
Incidentally,  all  lawful  industries  result  in  the  general 
good;  they  are,  however,  not  the  less  instituted  and 
conducted  for  private  gain,  and  are  used  and  enjoyed 
as  private  rights  over  which  the  public  has  no  control. 
It  follows,  that  none  of  them  however  important,  can 
justly  claim  the  right  to  take  and  use  the  property 
of  the  citizens  without  compensation. 

Second.  It  is  urged  that  the  customary  mode  of 
disposing  of  water  pumped  from  mines  in  the  Lacka- 
wanna and  Wyoming  Coal  Regions  has  been  to  allow 
it  to  flow  into  the  adjacent  natural  water  courses. 
******  As  a  general  custom  it  lacks  the  necessary 
age,  for  the  beginning  of  deep  coal  mining,  in  the  re- 
gions above  named,  is  quite  within  the  memory  of  men 
yet  living.  ******  A  custom  such  as  this  would  not 
only  be  unreasonable  but  also  unlawful  and  therefore 
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worthless.  It  is  urged  that  mining  cannot  be  carried 
on  without  this  outflow  of  acidulous  water,  hence  of 
necessity  the  neighboring  streams  must  be  polluted. 
This  is  true ;  and  it  is  also  true  that  coal  mining  would 
come  to  nothing  without  roads  upon  which  to  trans- 
port the  coal  after  it  is  mined;  therefore  roads  are 
necessary;  but  it  does  not  follow  that  for  such  pur- 
poses the  land  of  an  adjacent  owner  may  be  taken,  or 
his  right  of  way  encumbered  without  compensation. 

If  indeed  the  custom  set  up  were  to  prevail,  then, 
at  least  so  far  as  coal  mining  companies  are  concerned, 
there  would  be  abrogation  of  the  8th  Section,  Article  i6 
of  the  Constitution  which  provides  that  "Municipal  and 
other  Corporations  invested  with  the  privilege  of  taking 
private  property  for  public  use,  shall  make  just  com- 
pensation for  property  taken,  injured  or  destroyed  by  the 
construction  or  enlargement  of  their  works,  highways 
or  improvements."  Not  only  would  we  thus  have  a 
custom  superior  to  the  supreme  law  of  the  land,  but 
one  reaching  even  beyond  the  possible  sovereignty  of 
the  state,  in  that  it  would  empower  private  persons, 
for  private  purposes,  to  injure  or  destroy  private  prop- 
erty, and  that  without  compensation.  A  custom  such 
as  this  is  radically  bad,  and  cannot  be  sustained.  Judg- 
ment affirmed. 


Fourth  Sanderson  Case.     113  Pa.,  126,  Oct.  4,  1886. 

The  facts  were  the  same  as  in  the  preceding  cases. 
The  verdict  in  the  lower  court  was  in  favor  of  San- 
derson with   damages  for  $2,872.74. 

On  appeal  the  Supreme  Court  reversed  the  lower 
court,  and  revised  and  reversed  its  own  former  judg- 
ment, holding:  That  damages  resulting  to  another  from 
the  natural  and  lawful  use  of  his  land  by  the  owner 
thereof  are,  in    the     absence  of    malice  or    negligence, 
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"damnum  absque  injuria."  One  operating  a  coal  mine 
in  the  ordinary  and  usual  manner  may  upon  his  own 
lands  drain  or  pump  the  water  which  percolates  into 
his  mine  into  a  stream  which  forms  the  natural  drain- 
age of  the  basin  in  which  the  mine  is  situated,  although 
the  quantity  of  the  water  may  thereby  be  increased  and 
its  quality  so  affected  as  to  render  it  totally  unfit  for 
domestic  purposes  by  the  lower  riparian  owners. 

Mr.  Justice  Clark  in  delivering  the  opinion  of  the 
Supreme  Court  says,  inter  alia  "It  has  been  stated  that 
30,000,000  tons  of  anthracite  and  70,000,000  of  bitumin- 
ous coal  are  anually  produced  in  Pennsylvania;  it  is 
therefore  a  question  of  vast  importance,  and  cannot  on 
that  account  be  too  carefully  considered.  For,  if  dam- 
ages may  from  time  to  time  be  recovered,  either  in  the 
present  form  or  as  for  a  nuisance,  punitive  sums  may 
be  resorted  to,  to  prevent  repetition,  or  to  compel  the 
abatement  of  the  nuisance."  ****** 

"The  right  to  mine  coal  is  not  a  nuisance  in  itself; 
it  is,  as  we  have  said,  a  right  incident  to  the  ownership 
of  coal  property,  and  when  exercised  in  the  ordinary 
manner,  and  with  due  care,  the  owner  cannot  be  held 
for  permitting  the  natural  flow  of  mine  water  over 
his  own  lands  into  the  water  course  by  means  of  which 
the  natural  drainage  of  the  country  is  affected."  ****** 

"The  plaintiff's  grievance  is  for  a  mere  personal 
inconvenience  and  we  are  of  the  opinion  that  mere 
private  personal  inconvenience,  arising  in  this  way  and 
under  such  circumstances,  nuust  yield  to  the  necessi- 
ties of  a  great  public  industry,  which,  although  in  the 
hands  of  a  private  corporation,  subserves  a  great  pub- 
lic interest.  To  encourage  the  development  of  great 
natural  resources  of  a  country  trifling  inconveniences 
to  particular  persons  must  sometimes  give  way  to  the 
necessities  of  a  great  community." 

"Nor  do  we  say  that  a  miner,  in  order  that  his 
mines  may  be  made  available,  may  enter  upon  his  neigh- 
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bors  lands  or  inflict  upon  him  any  other  immediate  or  di- 
rect injury,  but  we  do  say,  that  in  the  operation  of  min- 
ing, in  the  ordinary  and  usual  manner,  he  may  upon  his 
own  lands  lead  the  water  which  percolates  into  his  mines 
into  the  stream  which  forms  the  natural  drainage  of 
the  basin  in  which  the  coal  is  situated,  although  the 
quantity  as  well  as  the  quality  of  the  water  in  the 
stream  may  thereby  be  affected."  The  Pennsylvania 
Coal  Company  vs.  Sanderson,  113  Pa.,  126  (Justices 
Mercur,   Gordon   and  Trunkey  dissenting.) 


''Every  man  has  the  right  to  the  natural,  proper 
and  profitable  use  of  his  own  lands,  and  if  in  the  course 
of  such  use  without  negligence,  unavoidable  loss,  is 
l)rought  upon  his  neighbor,  it  is  damnum  absque  injuria. 
This  is  th^  universal  rule  of  the  common  law,  and  no- 
where is  it  more  strictly  enforced  than  in  Pennsyl- 
vania."   Straus  vs.  Allentown,  215  Pa.,  96. 


"There  is  no  doubt  that  the  owner  of  coal  lands 
may  mine  and  remove  his  coal  in  a  proper  manner.  If 
the  drainage  from  the  mines  falls  into  and  pollutes  a 
stream  of  water  and  injuriously  affects  lower  riparian 
owners,  this  fact  alone  will  not  impose  liability  on  the 
owner  of  the  coal.  Sanderson  vs.  Coal  Company,  113 
Pa.,  126.  He  may  deposit  the  culm  and  refuse  from 
his  mines  on  his  own  land  where  they  will  be  safe 
from  encroachment  by  ordinary  flood.  If  an  extra- 
ordinary flood  should  reach  and  carry  away  any  por- 
tions of  the  cuhn  so  deposited,  and  leave  it  on  the  lands 
of  lower  riparian  owners,  he  is  not  liable  for  the  injury 
so  sustained.  But  he  must  deposit  the  culm  and  re- 
fuse on  his  own  land.     He  has  no  right  to  throw  it 
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into  the  streams,  or  leave  it  where  ordinary  floods  will 
carry  it  down  upon  lands  of  others.  Lentz  vs.  Carneige 
Bros.,  145  Pa.,  612.  If  he  does  throw  it  into  the  stream, 
or  leave  it  where  ordinary  floods  will  carry  it  away, 
then  the  injury  that  his  neighbor  may  suflFer  therefrom 
is  not  the  natural  and  necessary  consequence  of  the 
rightful  mining  of  coal,  but  of  the  want  of  proper  care 
in  disposing  of  the  refuse  produce  of  the  mines.  For  an 
injury  resulting  from  the  want  of  care  an  action  will  He. 
It  may  be  convenient  or  economical  for  the  coal  ownel 
to  throw  the  refuse  of  his  mines  into  the  streams,  but 
that  is  not  enough.  He  is  bound  to  consider  the  rights 
of  others.  If  he  takes  the  risk  of  injuring  others  to 
save  trouble  or  expense  for  himself,  he  makes  himself 
liable  for  the  loss  his  conduct  may  inflict  upon  his 
neighbors.  Elder  vs.  Lykens  .Valley  Coal  Co.,  157  Pa., 
4<)o. 


Where  a  small  stream  of  water  ran  through  the 
land  of  both  plaintiflF  and  defendant,  and  the  complaint 
was  that  the  defendant,  who  was  working  a  lead  mine, 
had  sensibly  corrupted  the  stream,  it  is  said,  the  right 
of  the  plaintiflF  is  absolute  to  be  restored  to  the  full  en- 
joyment of  his  own  property,  and  is  not  dependant  in 
any  manner  upon  its  full  value  either  to  himself  or  his 
adversary,  ******.  The  necessities  of  one  man's  busi- 
ness cannot  be  the  standard  of  anothers  rights  in  a 
thing  which  belongs  to  both.  ******  The  defendant  had 
a  right  to  such  use  of  the  water  without  materially  di- 
minishing it  in  quantity  or  corrupting  it  in  quality.  If 
he  needed  more  he  was  bound  to  buy  it.  However 
laudable  he  cannot  carry  it  on  at  the  expense  of  his 
neighbor.     Wheatley  vs.  Chrisman,  24  Pa.,  301. 


In  an  action  by  the  owners  of  a  water  power  against 
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an  owner  of  a  tannery  higher  up  the  stream,  permitting 
tan  to  be  conveyed  into  the  plaintiff's  pool,  evidence 
both  of  the  value  of  the  land  with  and  without  the  de- 
posit, and  of  the  cost  of  the  removing  of  the  deposit, 
is  admissable.  The  cost  of  removing  the  deposit  would 
be  the  measure  if  it  should  be  less  than  the  difference 
in  the  value  of  the  land,  if  greater  the  difference  of 
the  value  would  be  the  measure.  Seely  et.  al.  vs.  Alden 
6i  Pa.,  302. 


Recovery  of  damages  for  the  pollution  of  a  stream 
cannot  extend  to  the  pollution  created  by  water  pump- 
ed from  a  mine  in  its  natural  character,  with  impurities 
arising  from  natural  causes.  Long  vs.  Truxler,  8  Atlan., 
620. 


1.  The  owner  of  coal  lands  may  open  and  operate 
the  same  even  to  the  injury  of  others  who  are  without 
a  remedy. 

2.  A  court  of  equity  will  not  restrain  the  opera- 
tion of  injurious  works  when  the  best  possible  place 
to  do  the  least  possible  injury  has  been  selected. 

3.  But  the  law  will  give  a  remedy  when  actual 
damage  has  been  done.  Robb.  vs.  Carneige,  145  Pa., 
324. 


Following  the  ruling  in  the  Sanderson  opinion,  the 
Court  held  that  an  oil  producer  would  not  be  restrained 
from  discharging  salt  water  into  a  stream  at  the  in- 
stance of  a  water  company.  Union  Water  Co.  vs.  En- 
terprize  Oil  Co.,  38  P.  L.  J.,  159. 
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Where  a  party  was  polluting  a  stream  it  was  held 
not  a  ground  for  change  of  venue  that  the  Judge  and 
master,  being  consumers  of  water,  were  interested  par- 
ties.    York  Water  Company  vs.  Gladpole,  4  York,  87. 


In  an  action  to  recover  damages  for  pollution  of 
water  by  mining  companies,  evidence  is  not  admissible 
to  prove  that  the  plaintiff  could  procure  pure  water 
from  another  source.  The  measure  of  dama,ges  is  the 
cost  of  removing  the  coal  dirt,  unless  that  exceeds  the 
value  of  the  property,  in  which  case  the  value  of  the 
property  is  the  limit  of  the  measure  of  damages.  Stev- 
enson vs.  Ebervale  Coal  Co.,  203  Pa.,  316. 


But  a  water  company,  that  has  exercised  its  right 
of  eminent  domain,  and  legally  appropriated  its  water 
supply,  stands  on  a  much  higher  plane,  when  the  con- 
tamination of  its  appropriated  water  supply  is  in  ques- 
tion, than  does  an  ordinary  riparian  owner.  This  dis- 
tinction is  clearly  pointed  out  by  Justice  Williams  in 
the  two  following  cases: 

First  Butler  Case.    January  6,  1896. 

The  Butler  Water  Company  drew  its  supply  of 
water  from  the  creek  near  the  town.  Oil  operators 
had  drilled  wells  above  and  adjacent  to  the  same  stream. 
In  order  to  operate  their  wells  it  was  necessary  to 
pump  up  large  quantities  of  salt  water,  which  found 
its  way  into  the  stream  and  rendered  it  unfit  for  use. 
The  court  enjoined  the  water  company  from  collecting 
rates.  (It  appeared  in  this  case  that  the  water  com- 
pany had  applied  to  the  court  for  an  injunction  to  re- 
strain the  oil  operators  from  polluting  the  stream,  which 
was  refused.     See  following  case.) 
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The  Supreme  Court  held  that  it  was  proper  to 
enjoin  the  water  company  from  collecting  rates  when 
the  water  was  utterly  unfit  for  domestic  use.  That  it 
was  a  question  between  the  seller  and  the  buyer.  Mr. 
Justice  Williams,  in  delivering  the  opinion  of  the  court 
says,  inter  alia  "The  relations  between  the  defendant 
and  its  customers  rests  on  contract,  and  if  the  commodity 
bargained  for  is  not  delivered  it  is  elementary  law  that 
the  price  is  not  recoverable.  ******  It  is  not  bound 
to  provide  water  that  is  chemically  pure,  but  water 
that  is  ordinarily  and  reasonably  pure.  The  water  for 
the  supply  of  a  city  must  be  taken  from,  some  lake  or 
stream  or  watershed  that  is  accessible,  that  has  not 
been  destroyed,  and  that  can  furnish  a  sufficient  quantity 
to  meet  the  demand.  After  having  secured  such  a 
source  of  supply  the  company  is  bound  to  exercise  dili- 
gence in  the  effort  to  preserve  it  from  pollution  and 
to  deliver  it  to  the  public  in  no  worse  condition  than 
that  in  which  it  is  taken  from  the  source  of  supply. 
Practically  it  is  unimportant  whether  the  water  be- 
comes unfit  for  use  because  of  the  neglect,  or  in  spite 
of  the  vigilance  of  the  company.  The  question  to  be 
considered  as  between  the  seller  and  buyer  is,  What 
is  the  fact?  Is  the  water  fit  for  use?  The  same  question 
is  also  to  be  investigated  by  the  court  on  behalf  of  the 
public.  Is  the  company  meeting  the  object  of  its  or- 
ganization, and  discharging  its  duty  to  the  state,  by 
fairly  serving  the  public  use  to  which  it  is  required  to 
minister?  If  this  question  must  be  answered  in  the 
negative  then  the  remedy  is  to  order  the  company  to 
render  better  service,  and  to  suspend  its  right  to  col- 
lect rents  until  water  is  furnished  that  can  be  used 
with  reasonable  safety  to  its  customers.  If  it  shall  be 
determined  that  the  defendant  and  the  public  are  alike 
remediless,  and  that  the  pollution  of  the  stream  must 

go  on  without  check  or  regulation  by  the  courts,  just  so 

long  as  it  may  suit  the  land  owners  to  pump  salt  water 
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into  it,  the  result  will  be  the  practical  confiscation  of 
the  entire  plant  of  the  water  company,  and  of  the  nat- 
ural water  supply  for  ten  thousand  people,  for  the  bene- 
fit of  a  few  persons.  In  this  event  the  company  may  be 
compelled,  by  its  own  business  necessities,  to  elect 
whether  it  will  go  out  of  business,  or  seek  some  new 
and  independent  source  of  supply.  This  is  a  question 
which,  if  the  necessity  arises,  the  company  must  settle 
{qt  itself.  The  court  cannot  make  the  election  for  it. 
******  The  court  may  say  'the  water  you  furnish  is 
unfit  for  use.  You  shall  not  collect  pay  for  that  which 
has  no  value.*  But  it  cannot  point  out  a  possible  sup- 
ply at  some  other  point  and  say  'you  must  let  go  your 
present  source  of  supply  and  remove  to  that  which  we 
point  out.'  ******  The  pressing  evil  from  which  the 
public  suffered  was  the  destruction  of  the  water  supply 
by  the  oil  operators.  This  the  defendant  could  only 
correct  through  the  action  of  the  court  below,  which 
it  had  invoked  and  the  result  of  which  it  must  abide. 
******  It  had  nothing  to  make  but  much  to  lose  by 
temporizing  and  we  can  readily  understand  how,  with- 
out the  assistance  of  the  court,  the  officers  of  the  com- 
pany might  feel  that  there  was  nothing  they  could  do 
to  save  the  public  or  themselves  from  heavy  loss." 
Brymer  et.  al.  vs.  Butler  Water  Co.,  172  Pa.,  489. 


Second  Butler  Case.    January  6,  1896. 

The  Butler  Water  Company  obtained  its  supply 
from  a  creek  near  the  town.  The  defendants  operated 
oil  wells  above  and  near  the  same  creek.  The  salt  water 
pumped  from  these  wells  found  its  way  into  the  stream, 
thus  contaminating  plaintiflF's  water  supply.  A  Bill  in 
Equity  was  filed  by  the  water  company,  which  was  af- 
terwards amended  by  the  addition  of  the  Common- 
wealth, at  the  relation  of  the  Attorney  General,  pray- 
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ing  an  injunction  to  prevent  the  pollution  of  the 
stream. 

The  court  below  dismissed  the  Bill,  holding  that 
it  was  entirely  within  the  rulings  in  Pennsylvania  Coal 
Company  vs.  Sanderson,  113  Pa.,  126  Supra.  On  appeal 
the  Supreme  Court  held  that  this  was  an  error.  There 
were  public  rights  and  interests  involved  that  should 
have  been  considered.  The  distinction  was  pointed  out 
between  this  case  and  Pennsylvania  Coal  Company  vs. 
Sanderson,  Supra.  "If  the  unqualified  right  resides  in 
the  owner  of  land  to  pollute  the  stream  it  is  not  easy 
to  see  how  the  water  company  is  at  fault  for  failing  to 
do  what  it  is  determined  it  has  no  power  to  do." 

In  delivering  the  opinion  of  the  Supreme  Court  in 
this  case  Mr.  Justice  Williams  says,  inter  alia  "This 
case  presents  a  public  question  of  very  grave  conse- 
quence which  does  not  seem  to  have  been  passed  upon 
iu  the  form  in  which  it  is  now  encountered."  ****** 

"The  water  of  the  stream  has  become  so  strongly 
impregnated  with  salt  and  other  mineral  substances  in 
consequence  of  these  operations  that  the  learned  Judge 
found  the  fact  to  be  that  the  water  had  become  wholly 
unfit  for  domestic  uses  or  for  steam,  and  could  be  utiliz- 
ed only  for  flushing  sewers  or  extinguishing  fires.  The 
results  are:  A  discontinuance  of  the  use  of  the  water 
by  the  public;  a  loss  of  revenue  to  the  company;  an 
order  made  by  the  learned  Judge  requiring  the  com- 
pany to  furnish  pure  water,  and  an  injunction  against 
the  collection  of  any  water  rates  for  water  furnished 
for  domestic  or  for  steam  purposes  until  pure  water 
is  furnished.  The  defendants  have  thus  destroyed  the 
business  and  the  franchises  of  the  company,  and  the 
water  supply  of  a  town  of  ten  thousand  inhabitants.  A 
remedy  for  the  private  injury  thus  sustained  by  the 
water  company  may  be  looked  for  in  an  action  at  law 
in  the  name  of  the  injured  party.  The  remedy  for  the 
loss  sustained  by  the  public  is  in  a  court  of  equity  in 
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the  name  of  the  Commonwealth,  and  at  the  relation 
of  the  Attorney  General.  The  object  of  the  first  is 
damages.  The  object  of  the  second  is  the  assertion 
and  maintenance  of  the  public  right.  But  the  interest 
of  the  water  company  and  those  of  the  public,  though 
not  identical,  are  closely  related.  The  furnishing  of 
water  to  the  public  is,  like  the  furnishing  of  light  and 
heat  for  domestic  purposes,  a  'public  use.*  Mills  on 
eminent  domain,  par.  i8;  the  importance  of  which  is 
recognized  by  the  Legislative  Department  of  the  Gov- 
ernment in  granting  to  the  corporations  organized  to 
supply  or  provide  for  this  public  use  authority  to  ex- 
ercise, as  the  representatives  of  the  commonwealth,  the 
right  of  eminent  domain.  By  reason  of  this  public  in- 
terest in  the  business  of  the  company,  the  state  as- 
sumes a  vistorial  control  over  it,  inquires  into  the 
quantity  and  quality  of  the  water  furnished  by  it,  and 
makes  such  orders  as  may  be  necessary  to  secure  for 
the  public  a  wholesome  and  an  adequate  supply.  The 
business  of  the  oil  and  coal  operator  is  a  private  use. 
Such  business  has  a  certain  relation  to  the  general 
volume  of  business  being  carried  on  in  the  region,  but 
it  is  not  to  be  distinguished  from  the  production  or 
manufacture  of  other  commodities  in  common  use,  and 
that  enter  into  the  commerce  of  the  country.  Such 
operations  may  be  begun  or  relinquished,  increased  or 
diminished,  at  the  will  of  the  operator  without  public 
interference  or  control;  but  the  supply  of  water,  light 
and  heat,  is  necessary  to  the  health  and  comfort  of 
densely  populated  districts  and  is  not  left  to  the  ab- 
solute control  of  the  companies  undertaking  to  provide 
it.  The  state,  in  the  exercise  of  its  police  power,  as- 
serts its  right  to  inquire  into  the  efficiency  iand  good 
faith  with  which  'the  public  use'  is  served,  and  to  cor- 
rect, through  the  courts,  any  defects  or  abuse  in  the 

conduct  of  the  business  of  gathering  or  distributing  the 

supply,  or  of  securing  a  quality  of  the  commodity  fur- 
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nished  that  is  suitable  for  use.     Now  we  have  in  this 
case  a  somewhat  startling  state  of  thing. 

The  learned  judge  has  found  in  substance  that  but 
for  the  recent  introduction  of  salt  water  into  the  stream 
the  Connoquenessing  and  its  tributary  the  Bonnie 
Brook  would  afford  an  ample  supply  of  water  for  the 
borough  of  Butler  of  a  reasonably  pure  quality. 

In  the  case  of  Brymer  et.  al.  vs.  the  Butler  Water 
Company,  he  has  directed  the  company  in  the  most 
preemptory  manner  to  provide  reasonably  pure  water, 
and  in  sufficient  quantity  for  the  public  use,  and  en- 
joined against  the  collection  of  water  rents  until  this 
order  is  obeyed.  In  this  case,  in  which  the  water  com- 
pany asks  the  court  to  protect  the  stream,  on  which  it 
is  dependent,  from  contamination,  the  relief  prayed  for 
was  refused.  'Your  business,  says  the  court  below  *is 
a  public  one  and  you  must  furnish  wholesome  water 
to  the  borough  of  Butler.'  When  the  company  seeks 
the  aid  of  the  court  to  protect  the  water  supply  so  that 
it  may  be  able  to  furnish  suitable  water  the  answer  is 
'your  business  is  a  private  one;  your  grievance  is  for 
a  mere  personal  inconvenience  and  for  a  personal  in- 
jury; you  are  therefore  within  the  rule  laid  down  in 
Sanderson  vs.  the  Coal  Company,  113  Pa.,  126,  and  you 
are  remediless.  ****** 

"The  more  important  question  however,  and  that 
to  which  we  referred  at  the  outset  as  new,  may  be  stated 
thus:  Is  a  city  as  helpless  to  protect  the  water  supply 
on  which  it  depends  as  Sanderson  was  held  to  be? 
Does  a  great  municipality  stand  on  the  same  ground, 
when  the  water  supply  for  its  multitudes  of  people  is 
under  consideration,  as  a  single  property  owner  must 
stand  under  Sanderson  vs.  the  Coal  Company?  This 
question  was  wholly  untouched  in  the  court  below  be- 
cause the  learned  judge  denied  the  commonwealth, 
which  had  intervened  in  behalf  of  the  public,  the  right 
to  be  heard.  ****** 
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"Among  other  subjects  to  be  examined  and  passed 
upon  are  these:  What  was  the  situation  of  the  valley 
or  basin  of  the  Connoquenessing  when  the  water  com- 
pany appropriated  the  stream  for  the  supply  of  Butler 
Borough?  ******  Can  the  salt  water  be  relieved  of 
its  salt  by  subsidence  or  filtration  by  the  operator  before 
turning  it  into  the  stream,  and  if  so  at  what  expense? 
Can  the  water  of  a  stream  be  so  cleansed  by  the  com- 

pany  and  at  what  expense?  ****** 

When  the  case  has  been  thus  fully  heard  on  its 
facts  the  questions  we  have  suggested  can  be  consid- 
ered, and  it  will  be  practicable  to  say  whether  a  great 
city  stands  on  no  higher  ground,  when  the  health  and 
comfort  of  many  thousands  of  its  citizens  are  at  stake, 
than  Sanderson,  when  his  private  water  works  and 
fish  ponds  were  rendered  useless  by  mine  water.  Wheth- 
er in  other  words  the  commonwealth,  in  the  exercise 
of  its  police  power,  may  not  limit  and  restrict  the  indi- 
vidual in  the  exercise  of  admitted  rights,  when  the  wel- 
fare of  the  public  requires  it;  or  whether  it  is  indeed 
true  that  the  ownership  of  a  few  acres  of  land,  or  a 
leasehold  interest  therein,  gives  to  the  holder  an  un- 
(jualified  right  to  destroy  the  water  supply  of  a  city, 
in  the  effort  to  develop  some  subterranean  value  in  his 
land.  If  this  unqualified  right  resides  in  the  owner 
of  the  land,  then  it  is  not  easy  to  see  how  the  water 
company  is  in  fault,  for  failing  to  do,  what  it  is  thus 
determined  it  has  no  power  to  do,  that  is,  to  protect 
the  stream  from  pollution  by  the  land  owners  within 
its  basin.  ****** 

"The  decree  is  reversed  and  the  record  remitted 
for  further  proceedings  in  accordance  with  this  opinion.*' 
Commonwealth  of  Pennsvlvania  &  Butler  Water  Co. 
vs.  Russell  et.  al.,  172  Pa.,  506. 
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A  preliminary  injunction  will  be  granted  against 
a  coal  company  when  on  the  hearing  it  is  developed 
that  the  defendant  was  pumping  impure  water  which 
had  accumulated  in  a  coal  mine  into  a  stream  where 
it  polluted  the  supply  of  drinking  water  for  more  than 
thirty  thousand  people,  when  by  the  construction  of 
a  flume  at  trifling  expense  the  mine  water  could  be 
discharged  into  another  water  course  where  it  would 
injure  no  one.  Roaring  Creek  Water  Company  vs. 
Anthracite  Coal  Co.,  212  Pa.,  115.  Bear  Gap  Water 
Co.  vs.  Penn.  Anthracite  Coal  Co.,  212  Pa.,  116. 

Yost  Case: 

"If  the  public,  having  a  right  to  take  from  this 
stream  pure  and  unpolluted  water,  found  in  it  the 
germs  of  disease,  coming  from  the  cesspool  of  the  de- 
fendant,  which  he  maintained  on  a  tributary  to  the 
stream,  his  offence  would  be  a  public  one,  for  which 
he  would  be  properly  indicted.  The  wrong  would  be 
against  the  whole  community,  as  a  community — not 
simply  against  an  individual  or  certain  individuals,  how- 
ever numerous — and  ought  to  be  punished  as  a  crime. 
If  the  public  have  a  right  to  receive  pure  water  through 
the  agency  of  a  corporation  legally  authorized  to  take 
it  from  a  stream,  he  who  pollutes  it  offends  against 
the  public.  If,  on  the  other  hand,  the  waters  of  a  stream, 
in  which  riparian  owners  alone  have  an  interest,  be 
polluted,  the  wrong  or  injury  is  a  private  one,  for  which 
the  individual  or  individuals  injured  may  have  redress; 
and  this  is  true  whether  the  riparian  owner  be  a  pri- 
vate person  or  a  water  company  which  does  not  take 
the  water  from  the  stream  under  the  right  of  eminent 
domain.  The  rights  of  such  owners  are  the  same. 
Lord  vs.  Meadville,  135  Pa.,  122;  Philadelphia  &  Read-, 
ing  R.  R.  Co.  vs.  the  Pottsville  Water  Co.,  182  Pa., 
418."  "No  evidence  was  offered  by  the  commonwealth 
showing  use  by  any  one  of  the  water  of  the  stream, 
except  that  by  the  York  Water  Company.    There  was 
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no  proof  that  this  company  possessed,  and  certainly  none 
that  it  had  ever  exercised,  the  right  of  eminent  domain 
in  pumping  the  water.  The  proof  was  simply  that  it 
was  a  riparian  owner  on  the  south  and  west  branches 
of  the  Codorus  Creek,  and  had  erected  a  pumping  sta- 
tion on  the  former  in  the  year  1896,  from  which  al- 
ledged  impure  water  was  pumped.  ******  Its  rights 
were,  under  the  evidence  produced,  as  already  stated, 
simply  those  of  an  ordinary  riparian  owner,  having  no 
ownership  in  the  running  water  and  no  right  to  divert 
or  sell  the  same  for  general  use,  whether  pure  or  im- 
pure. As  an  individual,  it  could  complain,  of  the  al- 
ledged  pollution  of  the  water  by  the  defendant,  and  any 
wrong  done,  was  done  to  it,  and  it  alone,  for  which 
there  was  a  civil  remedy.  If  it  actually  had  the  right 
to  divert  and  sell  the  water  from  the  stream  for  gen- 
eral and  public  use,  the  commonwealth  was  bound  to 
show  such  right.  The  defendant  was  in  a  criminal 
court,  and  nothing  was  to  be  presumed  against  him. 
Before  he  could  be  convicted  of  any  offense  against  the 
public,  it  was  the  duty  of  the  commonwealth  to  show 
that  he  had  offended  against  the  rights  of  the  public." 
"The  learned  judge  below,  on  the  trial  of  the  case, 
seems  to  have  clearly  understood  what  was  required 
of  the  Commonwealth  when  he  said,  in  ruling  upon  an 
offer  of  evidence:  It  is  a  nuisance  to  cast  any  refuse 
or  offensive  substance  into  any  stream,  the  waters  of 
which  are  used  for  the  purpose  of  drinking,  or  for 
culinary  purposes  after  the  same  have  been  legally 
taken  for  use  by  any  municipality,  or  by  any  corpora- 
tion for  any  municipality,  to  supply  the  people  of  that 
municipality  with  water.  But  there  is  no  offer  to  show 
that  this  is  the  case,  that  this  stream  has  been  legally 
taken  for  that  purpose."  Commonwealth  vs.  Yost, 
197  Pa.,  171. 

Plymouth  Case: 

In  an  action  against  a  water  company  for  negli- 
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gence  in  supplying  impure  water  to  its  customers,  re- 
sulting, as  was  alleged,  in  the  sickness  and  death  of 
plaintiff's  children  from  disease,  there  being  no  sub- 
missible  evidence  of  culpable  negligence  on  the  part 
of  the  defendant  it  was  not  error  to  order  a  non-suit. 
In  the  court  below  Judge  Woodward  says,  inter 
alia  "The  disease  which  caused  the  death  of  two  of 
plaintiff's  children,  and  the  sickness  of  others,  was  ty- 
phoid fever,  produced  by  drinking  the  water  drawn  from 
the  supply  pipes  of  the  defendant." 

"The  water  was,  and  had  been  since  1876,  taken  by 
this  company  from  a  mountain  stream  or  creek  flowing 
from  a  source  or  spring  some  six  hundred  feet  higher 
than  the  town.  Dams  had  been  built  across  the  stream, 
and  the  water  was  conducted  into  the  pipes  of  the 
company  from  the  reservoirs  thus  formed.  Between  the 
third  and  fourth  dams,  and  in  a  house  standing  about 
sixty  feet  from  the  creek,  there  occurred,  in  the  winter 
of  1885,  a  case  of  typhoid  fever.  A  portion  of  the 
dejecta,  or  discharge  from  the  bowels  of  the  patient, 
v/ere  thrown  out  of  the  back  door  of  the  house  on 
the  frozen  ground,  and  were  covered  by  the  snow.  Owing 
to  the  thaw  or  break  up  which  occurred  in  February, 
1885,  ^his  matter  was  carried  into  the  streams,  and  pol- 
luted the  water,  producing  an  epidemic  of  typhoid  fever 
in  Plymouth,  and  causing  the  sickness  and  death  of 
the  plaintiff's  children,  as    stated." 

"The  evidence  in  the  case  does  not  show  that  the 
defendant  company  had  any  notice  or  knowledge  of 
the  fact  that  a  case  of  typhoid  fever  existed  in  the  house 
referred  to;  or  the  fact  that  the  dejecta  had  been  thrown 
out  upon  the  ground  near  the  bed  of  the  streams;  or 
of  the  fact  that  typhoid  fever  is  produced  by  a  specific 
typhoid  germ  existing  in  the  excreta  of  a  person  sick 
with  that  disease,  which,  being  deposited  in  a  stream, 
multiplies  so  that  it  contaminates  the  body  of  the 
water  and  reproduces  that  disease  in  the  persons  who 
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drink  it.  Nor  does  the  evidence  show  that  the  de- 
fendants owned  or  in  any  way  controlled  the  property 
upon  which  the  case  of  typhoid  fever  referred  to  oc- 
curred." 

"Finally,  in  view  of  the  facts  thus  established  by 
the  evidence  in  the  case,  we  deem  it  our  duty  to  hold 
that  the  plaintiff  has  not  shown  that  the  sickness  of 
his  children  was  caused  by  the  negligence  of  the  de- 
fendants. The  motion  for  a  compulsory  non-smt  is 
granted." 

Per  Curiam  Opinion  by  the  Supreme  Court.  "We 
need  not  discuss  the  rulings  of  the  court  below  upon 
the  plaintff's  offer  of  evidence,  for  the  reason  that  their 
rejection  did  him  no  harm.  The  plaintiff's  case  dis- 
closed no  cause  of  action,  and,  if  the  evidence  rejected 
had  been  admitted,  he  would  not  have  been  entitled  to 
recover.  Judgement  affirmed."  Buckingham  vs.  Ply- 
mouth Water  Co.,   142  Pa.,  221. 


"It  is  not  necessary  for  water  companies  to  hold 
large  bodies  of  land  to  protect  the  purity  of  their  water 
supply.  The  law  abates  nuisances."  Roaring  Creek 
Water  Company  vs.  Girton  et.  al.,  142  Pa.,  92. 


"The  public  health  is  best  conserved  by  requiring 
the  water  company  to  supply  water  as  reasonably  pure 
as  natural  conditions  will  admit  and  in  substantial  aid 
of  this  consideration  the  act  of  May  26,  1893,  P.  L. 
158,  'authorizing  water  companies  to  relocate  roads  de- 
stroyed, and  to  acquire  land  to  preserve  the  water  sup- 
ply from  contamination'  was  enacted  so  as  to  empower 
a  water  company  to  acquire  land  by  purchase  or  by 
condemnation  proceedings,  and,  after  compensation  shall 
have   been   made,   to   hold   such   land    along  and   con- 
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tiguous  to  streams  of  water,  or  reservoirs  from  which 
water  is  taken  for  public  use,  as  may  be  necessary  to 
preserve  them  from  contamination.  The  words  'such 
lands  along  and  contiguous  to  streams  of  water  or  res- 
ervoirs from  which  water  is  taken  for  public  use,'  could 
not  by  any  fair  intendment  be  held  to  include  all  the 
land  embraced  between  the  water  sheds  or  area  of 
catchment.*'  ****** 

"If  any  local  danger  menaces  the  purity  of  the 
dams,  reservoirs,  streajns  or  tributaries,  there  is  ample 
protection  furnished  by  the  act  of  1893,  by  which  the 
unsafe  locality  may  be  condemned."  ****** 

"The  case  is  not  to  be  determined  by  the  amount 
of  acreage  alone.  No  fixed  rule  can  be  laid  down  on 
that  subject  as  each  case  must  be  decided  upon  its 
special  and  characteristic  facts."  Spring  Brook  Water 
Co.  vs.  Kelly,  17  Sup.  Ct.,  347. 


"ITie  evidence  establishes- -that  it  is  absolutely  ne- 
cessary for  the  city  to  own  the  land  located  iminediately 
around  the  reservoir.  There  is  no  other  method  where- 
by the  city  can  protect  the  water  from  pollution." 

"It  is  said  the  law  abates  nuisances.  But  how  can' 
the  court  declare  it  a  nuisance  to  conduct  a  farm  in  an 
agricultural  community  in  the  usual  ordinary  method 
and  in  the  only  manner  a  farm  can  be  operated?  The 
evidence  shows  that  the  exercise  of  all  reasonable  care 
on  the  part  of  the  farmer  will  not  protect  the  water 
from  pollution.  The  city  has  confined  its  holdings  of 
land  within  reasonable  limts."  Reading  vs.  Berks  Coun- 
ty, 22  Sup.  Ct.  373. 

Note — Attention  is  called  to  the  Health  Commission 
and  Water  Supply  Commission  Acts,   Pages   145  and. 

150- 

As   yet   there   are   no  decisions  of  the   courts  on 
these  acts. 
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CHAPTER  V, 


Eminent  Domain  and  Riparian  Rights. 

Water  companies  are  endowed  with  the  rights  of 
eminent  domain,  and  those  chartered  prior  to  April 
13,  1905,  retain  the  ri^ht  to  appropriate  a  supply  of  water 
fiom  the  streams,  etc. 

The  Act  of  1874,  Section  34,  Clause  2,  provides: 

"Clause  2.  Where  such  company  shall  be 
incorporated  for  the  supply  of  water,  they  shall 
have  power  to  provide,  erect,  and  maintain  all 
works  and  machinery  necessary  or  proper  for 
raising  and  introducing  into  the  town,  borough, 
city,  or  district  where  they  may  be  located,  a 
sufficient  supply  of  pure  water,  and  for  that 
purpose  may  provide,  erect,  and  maintain  all 
proper  buildings,  cisterns,  reservoirs,  pipes,  and 
conduits  for  the  reception  and  conveyance  of 
water;  and  they  are  authorized  and  empowered 
by  themselves,  their  agents,  engineers,  and 
workmen,  and  with  their  tools,  carts,  wagons, 
beasts  of  draught  or  burden,  to  enter  upon  such 
lands  and  enclosures,  streets,  lanes,  and  alleys, 
roads,  highways,  and  bridges,  as  may  be  neces- 
sary to  occupy  or  to  obtain  materials  for  the 
construction  of  said  works,  and  to  occupy, 
ditch,  and  lay  pipes  through  the  same,  and  the 
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same  from  time  to  time  to  repair,  subject  to 
such  regulations  in  regard  to  streets,  roads, 
lanes,  and  other  highways,  as  is  provided  in  the 
foregoing  section  for  gas  companies."  (viz.; 
"Doing  as  little  damage  to  said  streets,  lanes, 
alleys,  and  highways,  and  imparing  the  free 
use  thereof  as  little  as  possible,  and  subject  to 
such  regulations  as  the  councils  of  said  borough, 
town,  city,  or  district  may  adopt  in  regard  to 
grades,  or  for  the  protection  and  convenience 
of  public  travel  over  the  same.")  "And  if  any 
injury  be  done  to  private  property,  the  said 
company  shall  make  compensation  therefor  in 
the  manner  provided  in  the  forty-first  section 
of  this  Act." 

There  is  nothing  in  the  Corporation  Act  of  1874 
giving  to  water  companies  incorporated  under  Clause 
IX  the  right  to  take  streams,  etc.  But  the  above  quoted 
Clause  2  of  Section  34  of  the  Act  of  1874  was  amended 
by  the  Act  of  May  16,  1889,  P.  L.  1889,  P^ge  22B,  to 
read  as  follows: 

"Where  such  companies  shall  be  incorpor- 
ated for  the  supply  of  water  to  the  public,  or 
for  storing  and  transportation  or  supply  of 
water  and  water  power  for  commercial  and 
manufacturing  purposes,  they  shall  have  power 
to  provide,  erect,  and  maintain  all  works  and 
machinery  necessary  or  proper  for  raising  and 
.  introducing  into  the  town,  borough,  city,  or 
district  where  they  may  be  located  a  sufficient 
supply  of  pure  water,  or  water  and  water  power 
as  aforesaid,  and  for  that  purpose  may  provide, 
erect,  and  maintain  all  proper  buildings,  cis- 
terns, reservoirs,  pipes,  and  conduits,  for  the  re- 
ception   and    conveyance    of   water,   or   water 
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power,  and  it  shall  have  power  to  appropriate 
so  much  of  the  water  from  the  rivers,  creeks, 
canal  water  rights  and  easements,  within  or 
without  the  limits  of  the  city,  borough,  or  place 
in  which  said  company  may  by  its  charter  be 
located,  as  may  be  necessary  for  its  purposes, 
and  all  damage  done  thereby  shall  be  ascertain- 
ed, recovered,  and  paid  as  provided  for  in  the 
forty-first  section  of  the  Act  to  which  this  is  a 
supplement;  and  it  is  further  authorized  and 
empowered  by  itself,  its  agents,  engineers  and 
workmen,  and  with  it  and  their  tools,  carts, 
wagons,  beasts  of  draught  or  burden,  to  enter 
upon  such  lands  and  enclosures,  streets,  lanes, 
alleys,  roads  and  highways,  and  bridges,  as  may 
be  necessary  to  occupy  or  to  obtain  materials 
for  the  construction  of  said  works,  and  to  oc- 
cupy, ditch,  and  lay  pipes  through  the  same, 
and  the  same  from  time  to  time  to  repair,  sub- 
ject to  such  regulations  in  regard  to  streets, 
roads,  lanes  and  other  highways  and  impairing 
the  free  use  thereof  as  little  as  possible,  and 
subject  to  such  regulations  as  the  councils  of 
said  borough,  town,  city,  or  district  may  adopt 
in  regard  to  grades,  or  for  the  protection  and 
convenience  of  public  travel  over  the  same,  and 
if  any  injury  be  done  to  private  property  the 
said  company  shall  make  compensation  there- 
for in  the  manner  provided  for  in  the  forty-first 
section  of  this  Act:  Provided,  That  this  Act 
shall  not  apply  to  private  springs  or  private 
water  supplies/' 

Thus  the  section  of  the  Act  of  1889  above  quoted 
gives  to  water  companies  the  right  of  eminent  domain 
to  take  streams,  etc.,  in  addition  to  the  rights  they 
possessed  under  the  Corporation  Act  of  1874. 
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This  right  to  take  streams,  etc.,  was  taken  away 
from  water  companies,  thereafter  chartered,  by  the  Act 
of  April  13,  1905,  which  reads  as  follows: 

,  "Section  i.  Be  it  enacted,  etc.,  That  no 
water  company,  hereafter  incorporated  under 
any  law,  shall  have  powers  or  exercise  the  right 
of  eminent  domain,  as  respects  the  appropria- 
ation  of  the  streams,  rivers  or  waters  of  this 
Commonwealth,  or  any  of  them,  nor  the  land 
covered    thereby.'^ 

« 

While  water  companies  chartered  prior  to  April 
13,  1905,  are  endowed  with  the  right  of  eminent  domain 
to  take  streams,  etc.,  they  yet  must  exercise  this  right 
in  the  manner  prescribed  by  the  statute  to  enjoy  its 
privileges. 

The  Corporation  Act  of  1874,  Section  41,  prescribes 
the  method  of  exercising  the  right  of  eminent  domain 
and  authorizes  an  appeal  to  the  courts  when  "the  said 
Corporation  cannot  agree  with  the  owner  or  owners 
of  any  such  waters,  streams,  lands,  material,  or  fran- 
chises, for  the  compensation  proper  for  the  damage 
done  or  likely  to  be  done  to  or  sustained  by  any  such 

While  the  wording  of  the  forty-first  section  may 
be  somewhat  ambiguous  it  does  not  bear  the  construc- 
tion that  a  water  company  by  the  purchase  of  land, 
streams,  etc.,  acquires  the  same  rights  it  would  acquire 
by  condemnation.  It  may  agree  with  the  owners  "for 
the  damage  done  or  likely  to  be     done." 

By  the  purchase  of  land  on  which  there  is  a  run- 
ning stream,  or  which  adjoins  a  running  stream,  a 
water  company  becomes  merely  a  riparian  owner,  with 
no  greater  rights  or  privileges  than  other  riparian 
owners.  In  common  with  other  riparian  owners  it  is 
entitled  to  receive  the  water  unimpaired  in  purity  and 
not  perceptibly     diminished    in    volume,  and  it    must 
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send  it  on  to  the  lower  riparian  owners  in  the  same 
condition.  It  has  no  right  to  divert  the  water,  and  if 
it  so  do  it  commits  a  trespass  and  is  liable  in  dam- 
ages to  the  lower  riparian  owners.  This  trespass  is  a 
continuous  one  and  it  is  liable  to  successive  actions 
therefore. 

A  water  company  that  has  not  taken  by  condemna- 
tion, cannot  iijrevent  another  company  from  legally 
taking  the  water  at  a  point  higher  up  the  stream,  and 
the  measure  of  damages  it  can  claim  for  such  taking 
must  be  based  on  the  injury  it  sustains  in  its  ordinary 
riparian  use  of  the  water.  Diversion  and  sale  of  water 
is  not  a  part  of  riparian  use. 

The  owner  of  land  upon  which  a  spring  issues  and 
flows  through  the  land  of  others,  even  though  said 
owner  be  a  corporation  for  the  supply  of  water  to  the 
public,  has  no  right  to  divert  the  water.  His  rights 
are  those  of  a  riparian  owner  neither  more  nor  less 
his  rights  having  been  acquired  by  purchase.  The  fact 
that  the  corporation  has  been  invested  with  the  right 
of  eminent  domain  will  not  authorize  such  diversion, 
unless  that  right  has  been  exercised  according  to  law, 
and  by  diverting  the  water,  without  first  paying  or 
securing  compensation  to  lower  riparian  owners  de- 
prived of  its  use,  the  corporation  thereby  becomes  a 
trespasser.  A  taking  without  just  compensation  is  a 
trespass.  When  the  power  to  take  exists  it  must  be 
exercised  according  to  law.  If  it  is  not,  the  corpora- 
tion so  taking  becomes  a  trespasser,  and  it  may  be 
proceeded  against  as  such.  In  delivering  the  opinion 
of  the  court  Mr.  Justice  Paxson  says,  inter  alia:  "By 
the  purchase  of  this  acre  of  land  on  which  the  spring 
is  situate,  the  company  acquired  the  rights  of  a  ri- 
parian owner;  neither  more,  nor  less.  ******  The  pur- 
chase of  the  acre  of  land,  including  the  spring,  gave 
the  company  the  rights  of  a  riparian  owner,  but  such 
rights  were  not  a  justification  for  the  diversion  of  the 
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water  from  its  natural  channel  to  supply  the   city  of 
Meadville." 

"It  was  conceded  upon  the  argument  that  the  com- 
pany has  the  right  to  divert  it  under  its  power  of  emi- 
nent domain.  But  it  has  never  exercised  such  right. 
To  do  so  involves  compensation  to  those  who  are  or 
may  be  injured  by  such  diversion.  ♦♦♦♦♦*  Where  the 
power  to  take  exists,  it  must  be  exercised  according 
to  law.  ******  It  is  a  mistake  to  assume  that  the  pur- 
chase of  this  acre  of  land  gave  the  company  an  abso- 
lute right  to  the  spring  of  water.  The  water  did  not 
pass  by  the  deed  beyond  its  reasonable  use  by  the 
vendee  as  a  riparian  owner.  ******  The  company  might 
have  taken  this  spring  under  its  right  of  eminent  do- 
m.ain,  if  it  possess  such  right;  for  aught  that  appears, 
it  may  do  so  still,  and,  after  having  done  so,  and  made 
compensation  to  the  riparian  owners  who  are  injured 
thereby,  it  will  be  free  from  suits  of  this  nature."  Lord 
vs.  Mcadville  Water  Company,  135  Pa.,  122. 


When  a  water  company,  instead  of  exercising  the 
right  of  eminent  domain  and  condemning  the  waters 
of  a  stream  simply  erect  works  on  the  land  abutting 
on  said  stream,  and  proceeds  to  draw  water  therefrom, 
and  to  supply  its  customers  therewith,  its  rights,  as 
to  the  other  owners  of  land  abutting  on  the  stream, 
are  those  of  an  ordinary  riparian  owner;  and  if  it  ma- 
terially diminish  the  water  to  the  injury  of  a  lower 
riparian  owner  it  is  a  trespasser,  and  is  liable  to  him 
in  damages.  An  illegal  diversion  of  water  is  a  con- 
tinuous trespass,  and  successive  actions  may  be  brought 
therefore  so  long  as  the  diversion  is  continued.  Stand- 
ard Plate  Glass  Co.  vs.  Water  Company,  Superior  Court 
Decision,  41  W.  N.  C,  192. 
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Where  a  railroad  company  owns  the  lands  in  fee 
through  which  a  stream  flows,  and  it  takes  water  from 
the  stream  at  a  point  on  its  own  land  for  the  purposes 
of  supplying  its  engines  such  taking  is  not  under  the 
right  of  eminent  domain  but  by  virtue  of  its  right  as 
a  riparian  owner.  The  railroad  company  may  use  the 
water  by  virtue  of  its  right  as  a  riparian  owner,  but 
the  use  must  be  such  as  not  to  sensibly  diminish  the 
stream  to  the  riparian  owner  below.  If  the  railroad 
wants  more  than  its  share  of  water  it  must  take  it 
under  its  right  of  eminent  domain  and  pay  for  it.  As 
a  riparian  owner  it  may  use  the  water  as  other  owners 
use  it  without  responsibility  to  any  one  therefore  pro- 
vided such  use  is  not  of  a  character  to  injure  other 
riparian  owners  on  the  same  stream.  The  upper  ri- 
parian owner  has  the  right  to  the  use  of  the  stream  on 
his  land  for  any  legal  purpose,  provided  he  returns  it 
to  its  channel  uncorrupted  and  without  any  essential 
diminution.  ******  Every  riparian  owner  has  the  right 
to  use  the  water  of  the  stream  passing  over  his  land 
for  ordinary  domestic  purposes,  and  if  the  stream  be 
so  small  that  his  cattle  drink  it  all  up,  while  it  may 
be  a  loss  to  the  lower  riparian  owner,  it  is  damnum 
absque  injuria.  But  where  the  upper  riparian  owner 
diverts  or  uses  the  water,  not  for  ordinary  domestic  pur- 
poses, such  as  are  inseparable  to,  and  necessary  for 
the  use  of  his  land,  but  for  manufacturing  or  other  pur- 
poses having  no  necessary  relations  to  his  use  of  his 
land,  the  case  is  different."  Pennsylvania  Railroad 
Company  vs.  Miller,  112  Pa.,  34. 


The  water  company,  never  having  condemned  the 
stream,  or  any  portion  of  it,  for  the  purposes  of  its 
charter,  although  the  water  supply  for  its  customers 
has,  since  the  establishment  of  its  plant,  until  the  pres- 
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ent  time  been  pumped  from  it,  has  as  agaitist  the  Citi- 
zens Company  the  position  and  right  of  a  lower  ri- 
parian owner,  and  nothing  more.  Phillipsburg  Water 
Company  vs.  Citizens  Water  Company,  189  Pa.,  23. 


A  water  company  is  only  a  riparian  owner  that 
does  not  take  water  from  a  stream  under  its  right  of 
eminent  domain.    Commonwealth  vs.  Yost,  197  Pa.,  171. 


As  to  the  rights  of  corporations  as  riparian  owners, 
see  181  Pa.,  418. 


Water  companies  incorporated  under  the  Act  of 
1874  may  take  works  and  improvements  of  a  private 
water  company  under  the  right  of  eminent  domain, 
but  cannot  take  or  condemn  streams.  The  right  is 
a  continuous  one,  and  may  be  exercised  after  the  works 
have  been  completed  when  it  becomes  necessary.  Edge- 
wood  Water  Company  vs.  Troy  Water  Company,  7 
Pa.,  C.  C.  476. 


Corporate  franchises  may  be  taken  like  any  other 
species  of  property  by  the  Commonwealth  by  virtue 
of  the  right  of  eminent  domain  upon  making  compen- 
sation. Any  one  to  whom  the  state  has  delegated  the 
right  of  eminent  domain  has  like  powers.  Phila.  Pass. 
Ry.  Co.'s  Appeal,  102  Pa.,  123. 


The  test  whether  property  held  by  a  corporation 
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is  held  for  public  use  in  such  a  way  that  another  com- 
pany cannot  take  it  under  the  right  of  eminent  domain, 
is  whether  the  public  has  a  legal  right  to  the  use, 
which  the  owners  cannot  gainsay  or  withdraw.  I2th 
St.  Market  Co.  vs.  P.  &  R.  Terminal,  142  Pa.,  580. 


A  water  company,  taking  lands  under  the  right 
of  eminent  domain,  has  the  right  to  remove  timber  and 
dispose  of  the  same.  Dager  vs.  Meadow  Brook  Water 
Co.,  3  Lack.  Jur.,  233. 


A  proprietor  of  lands  over  which  a  stream  of  water 
runs  has,  as  against  a  lower  riparian  proprietor,  the 
use  only  of  so  much  of  the  stream  as  will  not  materially 
diminish  its  quantity.  His  right  is  not  to  be  measured 
by  the  reasonable  demands  of  his  business.  ******  The 
necessities  of  one  man's*  business  cannot  be  the  standard 
of  another's  rights  in  a  thing  which  belongs  to  both. 
******  However  laudable  his  enterprise  may  be,  he 
cannot  carry  it  on  at  the  expense  of  his  neighbor. 
Wheatley  vs.  Chrisman,  24  Pa.,  298. 


*'There  can  be  no  such  thing  as  ownership  in  flow- 
ing water;  the  riparian  owner  may  use  it  as  it  flows; 
he  may  dip  it  up,  and  become  the  owner  by  confining 
it  in  barrels  or  tanks,  but,  so  long  as  it  flows,  it  is  as 
free  to  all  as  the  light  and  the  air." 

"If   the   authority   of  the   plaintiff   were   measured 
by  its    rights  as    riparian    owner,  it  would    be     slender* 
enough.    It  might  indeed  use  the  water  for  the  domestic 
purposes   incident   to   the   said   ten   acres   of   land.     If 
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there  was  a  tenant  thereon,  he  could  use  it  for  water- 
ing his  stock,  and  for  household  purposes;  for  any 
useful,  necessary,  and  proper  purpose  incident  to  the 
land  itself,  and  essential  to  its  enjoyment.  But  that 
the  rights  of  a  riparian  owner  would  justify  the  plain- 
tiff in  carrying  the  water  for  miles  out  of  its  channel, 
to  supply  the  borough  of  Ashland  with  water,  is  a 
proposition  so  palpably  erroneous,  that  it  would  be  a 
waste  of  time  to  discuss  it."  Haupts  Appeal,  125  Pa., 
211. 


A  riparian  owner  may  jure  natural  divert  water 
from  a  stream  for  domestic  purposes  and  for  irrigation. 
The  extent  to  which  he  may  do  the  latter  depends  on 
whether  it  is  reasonable.  He  should  not  materially  di- 
minish or  impair  it  to  the  injury  of  lower  riparian  own- 
ers.    Messengers  Appeal,   109  Pa.,  285. 


A  riparian  owner  has  the  right  to  use  the  water 
of  a  stream  for  ordinary,  reasonable  domestic  pur- 
poses, even  to  exhaustion  during  dry  seasons.  Slack  vs. 
Marsh,   11   Phila.,  542. 


A  court  of  equity  will  not  enjoin  a  water  company 
having  the  right  of  eminent  domain  from  taking  water 
from  a  stream  when  it  appears  that  the  plaintiff  is  a 
railroad  company  claiming  the  right  to  the  use  of  the 
water  for  its  locomtives  under  a  lease  from  a  riparian 
owner,  P.  &  R.  R.  vs.  Pottsville  Water  Company,  182 
Pa.,  418. 
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The  plaintiff,  a  lower  riparian  owner,  and  a  water 
company  had  acquired  the  right  to  the  water  of  a 
stream  to  supply  a  neighboring  city.  The  defendant,  a 
railroad  company,  claimed  the  right  by  written  lease 
and  parole  license  fromi  upper  riparian  owners  to  take 
a  considerable  portion  of  water  to  supply  locomotives 
and  a  picnic  ground.  Held  that  a  material  diminution 
of  water  was  an  infringement  of  plaintiff's  rights. 
Wilkes-Barre  Water  Company  vs.  Lehigh  C.  &  N.  Com- 
pany, 3  Kulp,  389. 


An  injunction  was  granted  to  restrain  an  upper 
riparian  owner  from  taking  water  from  a  stream  in 
such  quantities  as  to  materially  diminish  the  flow  through 
the  lower  owner,  a  water  company.  Water  Company 
vs.  Navigaton  Company,  3  Kulp  389. 


As  to  the  rights  of  a  riparian  proprietor  upon  a 
natural  stream  to  the  use  of  running  water,  see  note 
Stevens  vs.  Kelly,  13  Atlan.,  46. 


As  to  diversion  of  a  stream,  see  Hawley  vs.  Water 
Company,  174  Pa.,  416. 


The  owner  of  land  on  a  navigable  stream  has  no 

title  in   the  water,   but   holds   it  subject   to   the   rights 
of  the  Commonwealth.,  122  Pa.,  191. 


There   is   no  such   thing  as   ownership   in   flowing 
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water  of  a  stream  running  over  land  of  adjoining 
owners.  Seamans  vs.  Water  Company,  i  Lack.  Jur., 
421. 


Water  that  rises  to  the  surface,  but  has  no  flow 
either  under  or  above  ground,  is  the  absolute  property 
of  the  man  who  owns  the  land.  Brown  vs.  Kissler, 
190  Pa.,  499. 


When  a  spring  flows  over  the  land  of  others  it 
is  not  a  private  spring  within  the  meaning  of  the  Act. 
Lcavan worth  T.   R.   Water   Company,  8  Kulp,   310. 


When  a  water  company  had  appropriated  plain- 
tiff's stream  for  a  reservoir  they  had  a  right  to  en- 
close it  and  prohibit  access  to  it  and  to  the  use  of 
the  water.  Plaintiff  is  in  no  sense  of  the  term  any 
longer  a  riparian  owner.  Pinner  vs.  Gas  &  Water 
Company,  99  Pa.,  631. 


Upon  the  subject  of  easements  in  water  rights 
and  the  right  to  maintain  dams,  see  note  to  McConnell 
vs.  A.  B.  P.  Mfg.  Co.,  s  Atlan.,  794.  New  Castle  vs. 
Ranney,  130  Pa.,  546. 


A  preliminary  injunction  will  not  be  continued  re- 
straining a  water  company  from  replacing  a  small  pipe 
by  a  larger,  if  it  appears  that  the  larger  will  not  ma- 
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terially  decrease  the  flow  of  water  in  the  stream  to 
the  injury  of  a  lower  riparian  owner.  Harvey  vs.  Me- 
shoppen   Water  Company,  174  Pa.,  416. 


A  contract  between  the  state  and  a  corporation, 
like  other  property  and  franchises,  must  yield  to  the 
paramount  right  of  eminent  domain.  In  re  22  Street, 
102  Pa.,  108. 


When  a  water  company  has  been  compelled  to 
condemn  land  for  a  dam  owing  to  a  necessity  growing 
out  of  the  increase  of  the  population  of  the  community 
which  it  was  incorporated  to  supply,  a  natural  gas  com- 
pany which  had  its  pipe-line  laid  under  the  land  con- 
demned, by  a  prior  agreement  with  the  land  holder  is 
not  entitled  to  an  injunction  to  restrain  the  taking  of 
the  land  where  it  appears,  by  the  expenditure  of  a  few 
hundred  dollars,  the  pipes  could  be  removed  to  other 
lands  of  the  water  company  not  covered  by  the  dam. 

Under  the  act  of  1874,  as  amende  by  the  Act  of 
1889,  water  companies  have  the  power  to  condemn 
franchises  and  property  held  for  public  use,  and  are 
not  limted  merely  to  private  property.  No  opinion  was 
passed  on  the  7th  assignment  of  error  in  which  it  is 
alleged  the  court  erred  in  holding  that  "the  plaintiff 
company  having  entered  under  an  agreement  with  the 
owners  of  the  land  has  no  higher  rights  than  such  land 
owners."  In  deliverng  the  opinion  of  the  court  Judge 
Dean  says,  inter  alia  "Whether  an  entry  on  the  land 
with  charter  rights  by  consent  of  the  owner,  and  pos- 
session taken  in  pursuance  of  that  purpose  would,  or 
would  not,  place  the  company  in  a  stronger  position 
than    the    owner   is    immaterial,   because   we    rule   the 
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case  on  another  ground.  If  the  case  necessarily  turned 
on  this  question  we  might,  or  might  not,  sustain  the 
assignment."  Natural  Gas  Company  vs.  Butler  Water 
Company,  210  Pa.,  177. 


All  grants  of  power  by  the  Government  are  to  be 
strictly  construed  against  the  grantee,  and  this  is 
especially  true  with  respect  to  the  power  of  eminent 
domain.  The  right  of  a  natural  gas  company  incor- 
porated and  doing  business  under  the  Act  of  1885,  to 
locate  and  appropriate  a  right  of  way  for  laying  and 
maintaining  a  pipe  line  does  not  include  the  incidental 
right  to  construct  and  maintain  on  the  same  right  of 
way  a  telegraph  or  telephone  line  to  be  used  only  in 
the  necessary  operation  of  the  pipe  line.  Woods  vs. 
Gas  Company,  204  Pa.,  606. 


While  the  Springfield  Water  Company  under  its 
charter,  and  the  ruling  in  197  Pa.,  80,  could  only  take 
water  for  the  district  in  which  it  was  chartered  yet  by 
its  purchase  of  the  other  companies  and  their  consoli- 
dation it  acquired  the  right  to  take  water  for  the  en- 
larged territory  (see  resolution  of  water  company  to 
appropriate  the  stream  in  this  decison.)  Hey  vs.  Spring- 
field Water  Company,  207  Pa.,  38. 


The  easement  which  a  gas  or  water  company  has 
in  the  streets  of  a  municipality  is  subject  to  the  su- 
perior right  of  the  public  both  in  the  surface  and  soil 
beneath  the  surface.  Where  a  city  changes  the  grade 
of  a  street  in  order  to  do  away  with  the  railroad  grade 
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crossing,  and  a  gas  and  water  company  is  obliged  to 
move  its  pipes  from  the  streets  by  reason  of  the  change 
of  grade,  the  company  can  recover  no  damages  from 
the  city  for  the  injury  sustained.  Scran  ton  Gas  and 
Water  Company  vs.  Scranton  City,  214  Pa,,  586. 


A  water  company  chartered  under  clause  18  sec- 
tion 2,  of  the  Act  of  1874  is  presumably  a  corporation 
for  private  uses  which  cannot  constitutionally  be  in- 
vested with  the  right  of  eminent  domain.  Peifly  vs. 
Mountain  Water  Supply  Co.,  214  Pa.,  340. 


In  the  Act  authorizing  water  companies  to  take 
streams,  etc.,  there  is  this  provision  "that  this  act  shall 
not  apply  to  private  springs  or  private  water  supplies." 

When  a  stream  is  located  upon  land  wholly  within 
the  ownership  of  one  person  it  is  seriously  to  be  ques- 
tioned whether  it  must  for  that  reason,  and  under  all 
circumstances  be  considered  a  private  water  supply, 
and  not  subject  to  appropriation  by  a  water  company 
under  the  Act  of  Asembly.  In  this  case  Judge  Rico 
discusses  the  question  at  length  of  what  constitutes  a 
"private  spring"  and  a  "private  water  supply."  Green 
vs.  Water  Company,  7  Superior  Court,  63. 


Whether  land  appropriated  by  a  water  company 
for  a  reservoir  can  be  taken  from  the  company  for  con- 
flicting highway  purposes  requires  little  discussion.  It 
is  well  settled  that  a  corporate  franchise  is  a  form  of 
private  property,  and  like  other  private  property,  may 
be  taken  for  public  use  under  the  conditions  fixed  by 
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law.  In  re  Mellon  St.,  192  Pa.,  331.  "Philadelphia  & 
Gray's  Ferry  R.  Go's.  Appeal,  102  Pa.,  123."  Extract 
from  Justice  Smith's  opinion  in  Road  in  Herrick  and 
Ararat  Townships,  16  Superior  Gourt,  579. 


Where  the  proper  exercise  of  the  franchises  of  a 
water  company  requires  the  storing  up  of  water  in 
the  daytime,  to  pump  it  up  at  night  and  divert  it,  if 
such  diversion  is  injurious  to  plaintiff  the  jury  may  con- 
sider this  as  an  element  of  damages.  Lewis  vs.  Spring- 
field Water  Gompany,   176  Pa.,  230. 


"We  are  of  opinion  that  a  corporation  created  and 
existing  under  the  provisons  of  the  Act  of  April  29, 
1874  and  the  supplements  thereto,  for  the  purpose  of 
supplying  water  to  the  public,  is  not  authorized  to 
supply  the  same  beyond  the  single  territorial  division 
in  which  it  is  located. 

As  the  defendant  company  has  no  right  to  supply 
water  in  territory  adjacent  to  White  Deer  Township, 
it  has  no  authority  under  its  right  of  eminent  domain 
to  condemn  and  appropriate  waters  for  such  purposes. 
The  right  to  condemn  water  depends  upon  the  pur- 
pose for  which  the  company  may  lawfully  use  it.  It 
cannot  take,  by  its  right  of  eminent  domain,  the  plain- 
tiff's property  for  a  purpose  for  which,  under  its  charter, 
it  has  no  right  to  use  it.  The  Act  of  1889  confers 
power  upon  the  company  to  appropriate  so  much  of 
the  water  of  a  stream,  within  or  without  the  place  it 
is  located,  *as  may  be  necessary  for  its  purposes.'  But 
it  does  not  grant  the  company  the  power  under  its  right 
of  eminent  domain  to  condemn  water  for  the  purpose 
of  supplying  it  to  the  public  beyond  the  territorial  lim- 
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its  to  which  its  charter  confines  it.  The  plaintiff  is  not 
assailing  the  charter  of  the  defendant  company.  ****** 
But  it  'has  the  undoubted  right  to  call  upon  the  de- 
fendant to  show,  by  its  charter,  that  it  has  the  power 
to  do  what  it  proposes  to  do.' "  Bly  vs.  White  Deer 
Mountain  Water  Company,  197  Pa.,  80. 


The  Legislature  has  no  right  or  power  to  authorize 
the  appropriation  of  private  'property  for  private  use 
even  though  compensation  be  made,  neither  has  a  cor- 
poration any  other  power  than  that  clearly,  unequi- 
vocably  and  expressly  conferred  by  the  provisions  of 
its  charter.     Bank  vs.  Commonwealth,   19  Pa.,  144. 


"Every  individual  residing  upon  the  banks  of  a 
stream  has  a  right  to  the  use  of  the  water  to  drink  and 
for  the  ordinary  uses  of  domestic  life;  and  where  large 
bodies  of  the  people  live  upon  the  banks  of  a  stream, 
as  they  do  in  large  cities,  the  collective  body  of  the 
citizens  has  the  same  right,  but  of  course,  in  a  greatly 
exaggerated  degree."  Philadelphia  vs.  Collins,  68  Pa., 
116. 


"The  inhabitants  of  the  district  might  have  lawfully 
dipped  from  the  margin  of  the  pool  water  enough  for 
their  several  necessities;  but  instead  of  drawing  it  by 
hand  they  have  combined  their  funds  to  produce  a 
cheaper  and  better  transportation.  Philadelphia  vs. 
Commissioners  of  Spring  Garden,  7  Pa.,  363." 


"In  the  case  of  a  river  or  public  highway  all  the 
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people  of  the  state  have  access  to  it;  may  ride  over 
it,  and  use  the  water.  Not  so  with  a  private  stream. 
In  such  case  no  one  can  use  it  or  take  the  water  except 
at  a  public  crossing.  There  the  traveler  may  stop,  re- 
fresh himself  and  water  his  horse;  the  water  has  no 
owner,  and  he  impairs  no  man's  rights.  But  except  at 
public  crossings,  such  as  a  road  or  a  street,  no  one  but 
a  riparian  owner  can  use  the  water;  not  because  the 
latter  has  any  ownership  in  it,  but  because  the  stranger 
has  no  right  of  access  to  it.  There  can  be  no  such 
thing  as  ownership  in  flowing  water ;  the  riparian  owner 
may  use  it  as  it  flows;  he  may  dip  it  up  and  become 
the  owner  by  confining  it  in  barrels  or  tanks,  but  so 
long  as  it  flows  it  is  as  free  to  all  as  the  light  and  the 
air."     Haupt's  Appeal,  125  Pa.,  211. 


That  the  Legislature  regarded  a  water  company  as 
a  public  corporation  is  evidenced  by  its  giving  to  it 
the  power  of  eminent  domain.  Private  property  cannot 
he  taken  on  any  terms  by  legislative  authority  for  pri- 
vate purposes.     Foster  vs.  Fowler,  60  Pa.,  27. 


The  Act  of  May  16,  1889.  confers  upon  water  com- 
panies the  right  of  eminent  domain,  and  under  it  to 
take  the  land,  etc.,  necessary  to  construct  and  operate 
hs  works,  and  this  may  be  taken  within  or  without  the 
district  in  which  they  have  been  chartered  to  supply 
water.  Keller  vs.  Riverton  Water  Co.,  161  Pa.,  422. 
See  Bly  vs.  White  Deer  Water  Co.,  197  Pa.,  80. 


The  Act  of  1889  docs  not  commit  the  authority  to 
authorize  a  water  company  to  ditch,  lay  pipes,  etc.,  in 
the  street,  to  the  decision  of  the  borough,  allowing  the 
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borough  to  grant  or  refuse  it  as  it  wills;  but  on  the 
contrary  it  grants  that  right  direct  to  the  corporation 
itself,  and  leaves  the  borough  powerless  to  do  more 
than  regulate  its  exercise  by  appropriate  regulations.  Of 
course  in  the  exercise  of  this  statutory  right  it  must  con- 
form to  reasonable  regulations  with  respect  to  g^ade, 
public  convenience,  safety,  etc.  Borough  of  McMahan 
vs.  Monessen  Water  Company.  Equity  541.  C.  P.  of 
Westmoreland  County. 


"The  public  health  is  best  conserved  by  requiring 
the  water  company  to  supply  water  as  reasonably  pure 
as  natural  conditions  will  admit  and  in  substantial  aid 
of  this  consideration  the  act  of  May  26,  1893,  P.  L.  158, 
'authorizing  water  companies  to  relocate  roads  de- 
stroyed, and  to  acquire  land  to  preserve  the  water  sup- 
ply from  contamination'  was  enacted  so  as  to  empower 
'•4  water  company  to  acquire  land  by  purchase  or  bv 
condemnation  proceedings,  and,  after  compensation  shall 
have  been  made,  to  hold  such  land  along  and  contiguous 
to  streams  of  water,  or  reservoirs  from  which  water  is 
taken  for  public  use,  as  may  be  necessary  to  preserve 
them  from  contamination.  The  words  'such  lands  along 
and  contiguous  to  streams  of  water  or  reservoirs  from 
which  water  is  taken  for  public  use,'  could  not  by  any 
fair  intendment  be  held  to  include  all  the  land  embraced 
between  the  water  sheds  or  area  of  catchment."  ****** 

**If  any  local  danger  menaces  the  purity  of  the 
dams,  reservoirs,  streams  or  tributaries,  there  is  ample 
protection  furnished  by  the  act  of  1893,  by  which  the 
unsafe  locality  may  be  condemned."  ****** 

"The  case  is  not  to  be  determined  by  the  amount  of 
arearage  along.  No  fixed  rule  can  be  laid  down  on  that 
subject  as  each  case  must  be  decided  upon  its  special 
and  characteristic  facts.''  Spring  Brook  Water  Co.  vs. 
Kelly,  17  Sup.  Ct.,  347. 
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Damages. 


The  principle  is  well  established  that  the  diversion 
of  a  stream,  even  without  injury  to  a  lower  riparian 
owner,  legally  imports  damages,  because  it  is  the  in- 
fringement of  a  right.     Angel  on  Water  Courses,  Page 

^35. 


In  the  case  of  the  taking  of  a  stream  under  the 
right  of  eminent  domain  the  measure  of  damages  is 
the  difference  in  value  of  the  property  before  and  after 
the  taking.  Miller  vs.  Windsor  Water  Company,  148 
Pa.,  429. 


(Ct 


The  true  measure  of  damages  to  be  applied  in  all 
cases  of  a  taking  by  virtue  of  eminent  domain  is  en- 
volved  in  no  doubt.  It  is  easy  of  application.  It  is  the 
depreciation  in  value  of  the  property  affected  by  the 
taking.  Where  land  is  taken  this  has  been  said  so  fre- 
quently that  it  will  be  a  work  of  supererogation  to  cite 
the  cases  in  which  the  doctrine  has  been  stated  and 
applied.  It  was  applied  in  Miller  vs.  the  Windsor  Water 
Company,  148  Pa.,  429,  where,  as  in  this  case,  a  water 
company  had  appropriated  water,  and  a  lower  riparian 
owner  complained  that  he  was  injured  by  the  appro- 
priation. It  is  the  proper  measure  of  the  plaintiff's 
damage  in  this  case.  The  jury  should  inquire,  what  the 
property  affected  was  fairly  worth  immediately  before 
the  water  was  appropriated,  and  what  it  was  worth  as 
affected  by  the  appropriation.     The  difference,  if  any, 
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is  the  loss  actually  sustained,  and  therefore  the  measure 
of  the  plaintiff's  right  to  recover  damages."  ****** 

"How  much  did  this  loss  of  water  during  the  dry 
season  depreciate  the  value  of  the  plaintiff's  property? 
The  defendant  contended  on  the  trial  that  this  ques- 
tion was  best  answered  by  ascertaining  the  cost  of  re- 
placing the  lost  water  power  by  steam,  and  directed 
its  testimony  largely  to  this  question.  This  was  a 
competent  line  of  proof  for  the  defendant  by  way  of 
reply  to  the  exaggerated  estimates  of  some  of  the  wit- 
nesses called  by  the  plaintiffs,  but  standing  alone  it 
did  not  furnish  the  correct  measure  of  damages.  The 
attention  of  the  jury  should  have  been  drawn  strictly 
to  the  question,  how  much  has  this  property  been  re- 
duced in  value  by  reason  of  the  appropriation  and  with- 
drawal from  the  stream  of  the  two  millions  of  gallons 
of  water?  Anything  tending  to  obscure,  or  to  divert 
attention  from,  this  well  settled  measure  of  damages 
should  have  been  avoided.  ****** 

The  water  had  been  taken  as  a  supply  for  the  water 
company  by  a  corporation  standing  in  the  place  of  the 
Commonwealth,  and  in  the  exercise  of  the  right  of  emi- 
nent domain.  The  question  for  the  jury  was  what  in- 
jury has  the  plaintiff  sustained?  If  they  had  been  us- 
ing the  water  for  other  purposes,  the  injury  might  have 
been  greater  than  it  was.  It  they  had  not  used  it  at  all 
it  would  have  been  less.  Their  damages  were  not  to 
be  assessed  upon  what  might  have  been,  but  upon  what 
really  was,  the  value  of  the  water  to  them  and  their 
loss  in  consequence  of  its  withdrawal.  How  much  less 
was  the  plaintiff's  property  worth  to  the  owner  or  to 
a  bona  fide  purchaser,  after  the  appropriation  of  two 
millions  of  gallons  of  water  daily  from  the  stream,  than 
it  was  worth  with  the  stream  flowing  in  undiminished 
volume?"  Lee  et.  al.  vs.  Springfield  Water  Company, 
176  Pa.,  223. 
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"On  the  other  hand,  the  learned  judge  instructed 
the  jury  to  ascertain  the  difference  in  value  of  plain- 
tiff's property,  considering  it  first  as  it  was  before  the 
appropriation  of  the  water  by  the  defendant  and  then 
considering  it  as  it  was  affected  by  that  appropriation. 
This  is  the  true  rule  to  apply.  It  fixes  the  loss  of  the 
party  affected  by  the  exercise  of  the  right  of  eminent 
domain,  and  for  that  reason  correctly  measures  the  dam- 
ages to  which  he  is  entitled."  Lewis  vs.  Springfield 
Water  Company,  176  Pa.,  237. 


A  lower  riparian  owner  carniot  recover  special  dam- 
ages for  the  diversion  of  water,  on  the  ground  that 
it  interfered  with  a  water  power  on  his  land,  when  he 
had  no  mill  or  means  of  applying  the  power.  Clark 
vs.  P.  R.  R.,  145  Pa.,  438. 


In  a  proceedings  by  a  water  company  to  condemn 
land,  the  owner  may  prove  that  for  more  than  twenty- 
one  years  he  has  diverted  and  sold  to  a  railroad  company 
more  water  from  a  stream  on  the  land  than  he  was 
entitled  to  take  as  a  riparian  owner,  and  for  purposes 
for  which  a  riparian  owner  could  not  take  it,  and  also 
that  there  was  no  other  stream  from  which  a  certain 
neighboring  municipality  could  be  supplied  with  water. 
(The  evidence  seems  to  have  been  admitted  as  to  the 
sale  of  water  on  the  ground  that  the  railroad  company 
purchasing  did  have  the  right  to  purchase  or  condemn, 
and  that  the  owner  held  the  approach.)  The  verdict 
was  against  the  water  company  in  the  court  below.  On 
appeal  the  six  judges  of  the  Supreme  Court  were  equally 
divided,  and  the  opinion  of  the  lower  court  stands. 
Bryant  et.  al.  vs.  Pottsville  Water  Company,  190  Pa., 
366. 
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'When  a  stream  is  taken  by  a  water  company  the 
Act  of  1874  gives  to  either  party  the  right  to  petition 
for  viewers  "if  such  were  not  the  case,  the  company 
might  prevent  indefinitely  any  recovery  of  damages  by 
the  party  injured."  Bowers  vs.  Citizens  Water  Com- 
pany, 162  Pa.,  9. 


In  an  action  against  a  water  company  to  recover 
damages  for  injuries  to  land  caused  by  diversion  of 
water  from  a  stream,  the  case  is  for  the  jury  where 
the  evidence  of  the  plaintiff  tends  to  show  that  the  de- 
fendant diverted  from  its  regular  channel  a  considerable 
quantity  of  water  which  otherwise  would  have  flowed 
through  and  over  plaintiff's  land,  lying  on  either  side 
of  the  stream  below  the  point  at  which  the  water  was 
diverted,  and  that  in  consequence  of  such  diversion 
plaintiff  sustained  injuries  to  his  land.  Hogg  vs.  Con- 
nellsville  Water   Company,    168   Pa.,  456. 


The  measure  of  damages  for  diversion  of  water  in- 
cludes actual  expense  caused  by  such  diversion,  such 
as  watering  stock,  injury  to  pasture,  etc.  Craig  vs.  Bor- 
ough of  Shippensburg,    11    Superior   Court,  490. 


Each  entry  of  the  Reading  Water  Company  upon 
the  same  stream  was  a  permanent  appropriation  to  the 
extent  of  the  water  so  diverted.  Plaintiff's  right  to 
damages  accrued  when  the  water  was  taken.  Shepp  vs. 
the  City,  2  Word.,  460. 


In  diverting  water  from  a  farm  and  ore  bank,  the 
measure  of  damages  is  the  value  before  and  after  tak- 
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hig,  as  affected  by  the  diversion.  If  the  stream  added 
gieatly  to  the  value  of  the  property  and  might  be  wholly 
diverted  by  the  water  company,  the  jury  had  a  right 
to  consider  that  fact  and  its  bearing  on  the  value  of 
the  property.  Hanover  Water  Company  vs.  Ashland 
Iron  Co.,  84  Pa.,  279. 


Section  8,  Article  16,  of  the  new  Constitution,  pro- 
vides compensation,  not  only  for  the  taking  of  property, 
but  also  for  the  injury  or  destruction.  City  of  Read- 
ing vs.  Althense,  93  Pa.,  400. 


When  a  water  company  takes  land  for  a  reservoir, 
or  impounding  dam  the  land  owner  has  a  right  to  re- 
compense, not  only  for  the  land  taken,  but  also  for 
the  injury  to  the  remaining.  Buildings  on  the  land  are 
part  of  the  realty  and  must  be  compensated  for.  It  is 
error  to  fix  the  damages  at  the  cost  of  removing  build- 
higs  to  another  part  of  the  land.  Finn  vs.  Providence 
Gas  &  Water  Company,  99  Pa.,  631. 


Under  Article  16,  Section  8,  of  the  Constitution, 
corporations  vested  with  the  right  of  eminent  domain 
are  made  liable  to  all  consequential  damages,  resulting 
to  private  property  from  the  construction,  use  or  altera- 
tion of  their  works,  ways  or  other  improvements.  Fusey 
vs.  City  of  Allegheny,  98  Pa.,  522. 


When  property  taken  by  a  corporation  in  the  exer- 
cise of  the  right  of  eminent  domain  has  already  been 
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deteriorated  in  value  by  the  exercise  of  the  same  power 
by  another  corporation,  the  damages  must  be  estimated 
with  reference  to  the  existing  deterioration.  Lycoming 
Gas  &  Water  Company  vs.  Moyer,  99  Pa.,  615. 


A  company  incorporated  under  the  Act  of  1874, 
and  its  supplements,  "for  the  purpose  of  supplying  nat- 
ural gas  to  the  public  for  lighting,  heating,  manufacturing 
and  other  purposes,"  has  no  authority  to  lay  its  pipes 
under  a  public  road  traversing  the  lands  of  another. 

By  appropriating  land  for  a  public  highway,  the 
only  seritude  imposed  on  it  is  the  right  of  the  public 
to  construct  and  maintain  thereon  a  roadway  which 
shall,  at  all  times,  be  free  and  open  for  the  public  as  a 
highway.  Laying  and  maintaining  a  pipe  line  under 
the  road  imposes  and  additional  servitude  on  the  land 
and  abridges  the  right  of  the  owner,  and  hence  it  is 
a  taking  within  the  meaning  of  the  Constitution  re- 
quiring just  compensation  to  be  made  for  property 
taken,  injured  or  destroyed,    Sterling's  Appeal,  iii  Pa., 

35. 


A  street  in  a  city  is  subject  to  greater  servitude  in 
favor  of  the  public  than  is  a  road  in  the  open  country. 
The  city  has  the  right  to  use  both  the  cart  way  and 
side  walk  of  a  street  to  whatever  depth  below  the  sur- 
face it  may  be  desirable  to  go  for  sewers,  gas  and  water 
mains,  etc.,  and  for  such  use  the  owners  of  abutting 
property  are  not  entitled  to  damages.  A  natural  gas 
company  may  lay  its  pipes  under  the  sidewalks  of  a 
street  without  subjecting  itself  to  liability  for  damages 
to  the  owners  of  abutting  property.  McDevitt  et.  al. 
vs.  Gas  Company,  160  Pa.,  367. 
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The  land  in  question  was  part  of  the  bottom  of  a 
natural  basin  and  was  taken  by  the  corporation  for  the 
purpose  of  building  a  reservoir  for  the  storage  of  water. 
It  had  but  little  value  as  farm  land.  But  there  was  a 
demand  for  land  on  which  pools  for  the  formation  of 
ice  could  be  made.  The  testimony  of  witnesses  engaged 
in  the  ice  business  was  competent  as  to  the  value  of 
the  land,  although  they  had  little  knowledge  of  its  value 
for  farming.  Here  was  a  new  use  which  created  a  mar- 
ket for  the  land  with  which  its  value  for  cultivation  had 
nothing  to  do.  The  location  alone  fixed  the  value.  The 
probable  returns  from  an  investment  in  land  because 
of  the  use  that  may  be  made  of  it  is  a  consideration 
which  enters  into  an  intelligent  estimate  of  its  value, 
and  is  entirely  distinct  from  an  estimate  based  on  the 
profits  of  a  business  which  may  be  conducted  on  it. 
Gearhart  vs.  Clear  Spring  Water  Company,  202  Pa.,  292. 


The  measure  of  damages  for  the  depreciation  of 
land  by  the  laying  of  permanent  water  pipes  is  the 
difference  in  value  of  the  land  before  and  after  the  lines 
were  laid.  Such  damages  do  not  follow  a  conveyance 
of  the  land,  but  they  may  be  assigned  to  the  purchaser 
of  the  land.  Linton  vs.  Armstrong  Water  Company, 
29  Pa.,  Sup.  Ct.,  172. 


When  grass  growing  in  defendant's  dam  caused 
water  to  flow  back  on  plaintiff's  land  he  has  no  cause 
of  action  when  it  was  not  caused  by  any  neglect  of 
defendant.  There  is  no  liability  for  an  injury  arising 
from  natural  causes,  or  an  Act  of  Providence,  if  there 
be  no  concurring  negligence.  Knoll  vs.  Light  et.  al., 
-jfi  Pa.,  268, 
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In  proceedings  to  condemn  land  by  a  water  com- 
pany the  land  owner  may  show  that  the  property  taken 
by  the  company  was  adapted  to  reservoir  purposes  from 
the  natural  formation  of  the  land,  the  amount  of  water 
flowing  over  it,  and  its  proximity  to  certain  towns. 

In  estimating  the  market  value  of  land  everything 
which  gives  it  intrinsic  value  is  to  be  considered,  and 
it  is  not  to  be  limited  to  a  particular  use.  Brown  vs. 
Forest  Water  Company,  213  Pa.,  440. 


Within  the  meaning  of  Section  8,  Article  XVI,  of 
the  Constitution,  providing  that  "Municipal  and  other 
corporations  and  individuals  invested  with  the  privilege 
of  taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured  or  de- 
stroyed by  the  construction  or  enlargement  of  their 
works,  highways  or  improvements,"  a  corporation  is 
liable  for  consequential  damages  to  private  property  in- 
jured, but  not  actually  taken  in  the  erection  of  works. 
County  of  Chester  vs.  Bower,  117  Pa.,  647. 


The  owner,  in  the  lawful  use  of  his  land,  is  not 
liable  for  injury  to  his  neighbor's  well  or  spring  by  rea- 
son of  cutting  off  underground  percolating  waters.  See 
Wheatley  vs.  Baugh,  25  Pa.,  528.  Haldenman  vs.  Bruck- 
hart,  45  Pa.,  514;  Libe's  Appeal,  106  Pa.,  626.  Williams 
vs.  Ladew,  161   Pa.,  283.     Brown  vs.  Kissler,  190  Pa., 

499. 
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CHAPTER  VL 


Rates. 


The  Corporation  Act  of  1874,  P.  L.  73,  Section  34, 
Clause  7,  has  this  provision: 

"And  provided  further,  that  the  Court  of 
Common  Pleas  of  the  proper  county  shall  have 
jurisdiction  and  power  upon  the  Bill  or  pe- 
tion  of  any  citizen  using  the  gas  or  water  of 
any  of  said  companies  to  hear,  inquire  and  de- 
termine as  to  the  charges  thereof  for  gas  or 
water  so  furnished,  and  to  decree  that  the  said 
Bill  be  dismissed,  or  that  the  charges  shall  be 
decreased,  as  to  the  said  court  may  seem  just 
and  equitable,  and  to  enforce  obedience  to  their 
decree  by  the  usual  process." 

How  far  this  supervision  over  the  rates  charged  by 
water  companies  extends  is  defined  by  the  Supreme 
Court  in  the  following  case: 

The  court  below  had  refused  to  approve  of  the 
schedule  of  rates  presented  by  the  water  company,  and 
prepared  another  schedule  which  it  directed  the  com- 
pany to  follow.  On  appeal  the  Supreme  Court  held, 
I.  That  the  Court  had  no  power  to  prepare  a  schedule 
of  rates  and  enforce  its  observance  by  the  water  com- 
pany. This  was  taking  the  business  of  a  solvent  cor- 
poration out  of  its  hands.  2.  That  it  was  the  duty 
of  the  company  to  prepare  a  schedule  of  rates,  and  if 
a  customer  was  aggrieved  thereby  he  could  petition 
the  court  and  have  the  specific  rate  decreased,  if  im- 
proper. 
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Justice  Williams,  in  delivering  the  opinion  of  the  Su- 
prenie  Court,  says  inter  alia:  "The  ownership  of  a  cor- 
poration is  as  absolute  and  comprehensive  as  that  of 
a  private  citizen.  It  includes  the  right  to  put  a  value 
upon  its  property,  and  to  determine  on  what  terms  it 
will  part  with  it,  or  supply  its  customers  with  the  com- 
modity in  which  it  deals,  in  the  same  manner  that  an 
individual  or  a  partnership  could  do. 

But  as  the  corporation  derives  its  existence  and  its 
powers  and  franchises  from  the  state,  it  is  more  di- 
rectly accountable  to  the  state  than  a  natural  person 
now  is  under  existing  laws,  for  the  exercise  of  good 
faith  in  the  conduct  of  its  business  and  for  the  rea- 
sonableness of  its  charges.  The  state  intervenes  for  the 
protection  of  the  citizen.  When  therefore  a  customer 
of  a  water  company  finds  the  company  neglecting  or  re- 
fusing to  furnish  him  with  an  adequate  supply  of  water, 
or  finds  the  water  furnished  to  be  unfit  for  domestic 
use,  he  is  authorized  by  the  Act  of  1874  to  make  his 
complaint  to  the  court  of  Common  Pleas  of  the  proper 
county  by  petition."  ****** 

"The  same  statute  provides  that  any  customer  of 
the  company  may  complain  by  petition  of  the  charges 
made  for  water  furnished,  and  requires  the  court  to 
hear  and  determine  as  to  the  charges  complained  of,  and 
'to  decree  that  the  said  bill  be  dismissed,  or  that  the 
charges  shall  be  decreased,  as  to  the  said  court  shall 
seem  just  and  equitable.'  " 

********  The  power  of  the  court  to  interfere  between 
the  seller  and  buyer  of  water  is  conferred  only  by  the 
provisions  already  quoted  from  the  Act  of  1874;  and 
that  Act  authorizes  the  court  to  entertain  the  complaint 
of  the  buyer,  to  investigate  the  reasonableness  of  the 
price  charged,  and  to  'dismiss  the  complaint,'  or  to  or- 
der that  the  charges  complained  of,  if  found  to  be  un- 
reasonable and  unjust,  'shall  be  decreased.'  The  water 
company  prepares  its  schedule  of  prices  in  the  first  in- 
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stance,  and  makes  its  own  terms  with  its  customers; 
but  if  these  are  oppressive,  so  that  in  the  exercise  of 
the  visitorial  power  of  the  state  the  just  protection  of 
the  citizen  requires  that  they  be  reduced,  then  the  court 
is  authorized  to  say  'this  charge  is  oppressive.  You 
must  decrease  it.  You  are  entitled  to  charge  a  price 
that  will  yield  a  fair  compensation  to  you,  but  you  must 
not  be  extortionate.  This  is  not  an  authority  to  man- 
age the  affairs  of  the  company,  but  to  restrain  illegal 
and  oppressive  conduct  on  its  part  in  its  dealings  with 
the  public."  ****** 

"We  do  not  think  this  supervisory  power  would 
justify  the  court  in  preparing  a  tariff  of  water  rents  and 
commanding  a  corporation  to  furnish  water  to  the  pub- 
li:  at  the  rate  so  fixed.  This  would  involve  a  transfer 
of  the  management  of  the  property  and  the  business  of 
a  solvent  corporation,  from  its  owners  to  a  court  of 
equity,  for  no  other  reason  than  that  the  court  regarded 
some  one  or  more  of  the  charges  made  by  the  company 
as  too  high.  The  Act  of  1874  contemplates  no  such 
radical  departure  from  established  rules  as  this,  but 
piovides  simply  for  the  protection  of  the  citizen  from 
extortionate  charges  specifically  pointed  out  and  com- 
plained of  by  petition.'' 

"This  leads  us  to  the  second  question  raised,  viz: 
By  what  rule  is  the  court  to  determine  what  is  rea- 
sonable, and  what  is  oppressive?  Ordinarily  that  is  a 
reasonable  charge  or  system  of  charges  which  yields  a 
fair  return  upon  the  investment.  Fixed  charges  and 
the  costs  of  maintenance  and  operation  must  first  be 
provided  for,  then  the  interests  of  the  owners  of  the 
property  are  to  be  considered.  They  are  entitled  to  a 
rate  of  return,  if  their  property  will  earn  it,  not  less 
than  the  legal  rate  of  interest ;  and  a  system  of  charges 
that  yields  no  more  income  than  is  fairly  required  to 
maintain  the  plant,  pay  fixed  charges  and  operating  ex- 
penses, provide  a  suitable  sinking  fund  for  the  payment 
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of  debts,  and  pay  a  fair  profit  to  the  owners  of  the 
property,  cannot  be  said  to  be  unreasonable." 

"In  determining  the  amount  of  the  investment  by 
the  stockholders  it  can  make  no  difference  that  money 
earned  by  the  corporation,  and  in  a  position  to  be  dis- 
tributed by  a  dividend  ampng  its  stockholders,  was  used 
to  pay  for  improvements  and  stock  issued  in  lieu  of 
cash  to  the  stockholders.  It  is  not  necessary  that  the 
money  should  first  be  paid  to  the  stockholder  and  then 
returned  by  him  in  payment  for  new  stock  issued  to 
him.  The  net  earnings,  in  equity,  belong  to  him,  and 
stock  issued  to  him  in  lieu  of  the  money  so  used  th^t 
belonged  to  him  was  issued  for  value,  and  represents 
an  actual  investment  by  the  holder.  If  the  company 
makes  an  increase  of  stock  that  is  fictitious,  and  rep- 
resents no  value  added  to  the  property  of  the  corpora- 
tion, such  stock  is  rather  in  the  nature  of  an  additional 
income  than  of  additional  investment."  ****** 

"T.he  cost  of  the  water  to  the  company  includes  a 
fair  return  to  the  persons  who  furnished  the  capital 
for  the  construction  of  the  plant,  in  addition  to  an  al- 
lowance annually  of  a  sum  sufficient  to  keep  the  plant 
in  good  repair  and  to  pay  any  fixed  charges  and  operat- 
ing expenses.  A  rate  of  water  rents  that  enables  the 
company  to  realize  no  more  than  this  is  reasonable  and 
just." 

"Some  towns  are  so  situated  as  to  make  the  pro- 
curement of  an  ample  supply  of  water  comparatively 
inexpensive.  Some  are  so  situated  as  to  make  the  work 
both  difficult  and  expensive.  What  would  be  an  ex- 
tortionate charge  in  the^  first  case  might  be  the  very 
least  at  which  the  water  could  be  furnished  in  the 
other.  The  law  was  correctly  stated  in  the  defendant's 
request,  and  the  court  was  in  error  in  refusing  it.  But 
we  think  the  court  had  no  power  to  adopt  for,  and  en- 
join upon,  the  company  a  comprehensive  schedule  like 
that  incorporated  into  the  decree  in  this  case.  *******' 
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"In  short,  upon  a  general  complaint  that  the  rates 
charged  by  the  defendant  were  too  high,  without  speci- 
fication of  the  particular  charges  that  were  alleged  to 
be  excessive,  the  court  is  undertaking  to  revise  the  en- 
tire schedule  of  prices,  and  instead  of  directing  the  com- 
pany to  decrease  the  objectionable  charges  has  formu- 
lated an  entirely  new  schedule  of  prices,  covering  all 
of  the  business  of  the  company  ******.  This  action  is 
not  authorized  by  the  Act  of  1874.  It  is  not  the  hear- 
ing of  a  complaint  against  the  charges  made  by  the 
company  and  a  decision  of  the  controversy  so  arising, 
bpt  it  is  the  assumption  of  a  power  to  frame  a  schedule 
of  prices  covering  the  entire  business  of  the  company, 
with  all  its  customers,  many  of  whom  are  not  even 
complaining  of  the  rates  paid  by  them.  The  framing  of 
such  a  general  schedule  .is  ordinarily  the  right  of  the 
company."  Brymer  et.  al.  vs.  Butler  Water  Company, 
179  Pa.,  231. 


Private  water  companies  have  the  same  right  as 
municipalities  supplying  water  to  adopt  such  rules 
and  regulations  in  regard  to  the  use  of  water  and  pay- 
ment therefore  as  shall  be  deemed  expedient.  A  pur- 
chaser at  sheriff's  sale  has  no  right  to  restrain  the  com- 
pany from  shutting  off  water  to  enforce  payment  of 
former  rents  according  to  their  rules.  Brunns  Appeal, 
22  W.  N.  C,  137.  Insurance  Company  vs.  City,  88  Pa., 
293.     (See  following  case.) 


A  gas  company  chartered  for  the  purpose  of  sup- 
plying a  municipality  with  gas,  and  such  individuals 
r«.*siding  therein  as  may  desire  it,  and  having  the  right 
of  eminent  domain,  is  bound  to  supply  gas  to  any  resi- 
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dent  of  the  municipality,  and  it  cannot  refuse  such  & 
supply  to  a  tenant,  because  of  the  refusal  of  the  latter 
t)  pay  a  former  tenant's  gas  bill,  if  it  appears  that  the 
tenant  before  going  into  possession  had  no  actual  no- 
tice that  he  would  be  required  to  pay  such  bill,  and  was 
not  affected  with  constructive  notice  by  any  resolu- 
tion or  by-law  of  the  company  to  that  affect. 

Mr.  Justice  Dean  in  delivering  the  opinion  of  the 
court  says  inter  alia:  "That  a  municipality  or  corpora- 
tion furnishing  water  or  gas  may  by  ordinance  or  by 
by-law  make  reasonable  rules  and  regulations  to  insure 
the  paym^ent  of  bills,  among  others,  that  of  stopping  the 
supply  unless  all  arrearages  are  paid,  whether  owing 
by  the  tenant  in  possession  or  his  predecessor  has  been 
Fettled.  Girard  Life  Insurance  Co.  vs.  Philadelphia,  88 
Pa.,  393.  Brunn's  Appeal,  22  W.  N.  C,  137.  But  there 
must  be  notice  to,  or  knowledge  of  the  incoming  tenant 
of  such  rule.  In  case  of  a  municipality  the  regulation 
must  be  by  ordinance;  of  this  all  have  actual  or  con- 
structive notice.  In  case  of  quasi-public  corporations, 
such  as  the  defendant,  the  regulation  ought  to  be  by 
resolution,  or  by-law,  or  at  least  by  actual  notice,  the 
incoming  tenant  must  somewhere  be  able  to  find  out, 
before  he  enters  upon  possession,  his  liability."  Miller 
vs.  Wilkes-Barre  Gas  Company  206  Pa.,  254. 


A  water  company  has  a  right  to  adopt  reasonable 
rules  as  to  shutting  off  water  for  non-payment  of  rates 
Smith  vs.  Scranton  Company,  2  Lack.,  235. 


In  the  Brymer  Case  the  Supreme  Court  held  that 
it  was  proper  to  enjoin  the  water  company  from  collect- 
ing rates  when  the  water  was  utterly  unfit  for  domestic 
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use  or  steam  purposes.  The  question  was  one  between 
the  seller  and  buyer.  When  the  company  did  not  fur- 
nish pure  (reasonably  pure)  water  it  could  not  collect 
for  it.  "It  is  not  bound  to  provide  water  that  is  chemi- 
cally pure,  but  water  that  is  ordinarily  and  reasonably 
pure.  When  the  company  has  obtained  such  a  source 
of  supply  it  is  bound  to  use  diligence  in  the  effort  to 
preserve  it  from  pollution,  but  no  difference  from  what 
source  it  becomes  impure,  it  cannot  collect  rates.  The 
question  is  between  seller  and  buyer."  Brymer  vs.  But- 
ler Water  Company,  172  Pa.,  489. 


The  Scranton  Water  Company  established  certain 
yearly  rates.  While  these  rates  were  in  force  the  city  au- 
thorities passed  an  ordinance  limiting  the  charges  for 
supplying  water  to  the  inhabitants,  and  providing  a 
penalty  for  violating  the  provisions.  Held ;  that  there 
was  no  legislative  authority  for  such  an  ordinance.  The 
court  of  Common  Pleas  has  supervision  over  the  rates 
charged  by  a  water  company,  and  there  is  no  authority 
tc  transfer  the  decision  of  the  question  from  the  court 
t*-;  the  city  councils.  Schroder  vs.  The  Scranton  Gas 
&'  Water  Company,  20  Sup.  Ct.,  255. 


The  ownership  of  property  by  a  corporation  is  as 
absolute  and  comprehensive  as  that  by  a  privite  citi- 
zen. It  has  a  right  to  put  a  value  on  the  commodity  in 
which  it  deals.  In  the  matter  of  a  water  company  the 
courts  are  open  to  an  aggrieved  customer.  Tyrone 
G.  &  W.  Co.  vs.  Tyrone  Borough,  19  Sup.  Ct.,  348. 


"The    contract    contemplates    that    domestic    rates 
shall  apply  to  each  house,  each  domestic,  each  home. 
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For  the  purpose  of  this  contract  the  double  house,  di- 
vided into  two  separate  compartments  and  occupied  by 
separate  tenants,  must  be  regarded  as  two  houses,  or 
as  if  they  were  entirely  separated.  With  this  conclu- 
sion reached,  it  simply  means  that  if  a  man  have  a 
house  of  flats,  as  we  might  call  them,  and  they  occupied 
by  several  tenants  or  different  families,  they  cannot,  by 
putting  in  one  meter  and  using  that,  get  the  benefit  of 
the  nieter  rate,  thereby  avoiding  the  minimum  rate." 
"And  that  a  'service'  or  'advantage*  means  to  a  home, 
to  a  tenant,  to  a  family,  and  that  if  there  be  more  fami- 
lies than  one  in  one  building  each  family  constitutes  a 
home,  each  tenant  constitutes  a  tenancy,  and  each  one 
of  these  make  what  we  term  in  this  clause  a  'service,' 
a  benefit,  an  advantage,  and  each  are  bound  to  pay 
either  at  the  domestic  rate,  as  provided  ******  or  at 
the  meter  rates  as  provided  by  the  minimum  rate  ******/' 
Kelly  vs.  the  city  of  New  Castle  Water  Company,  C.  P. 
of  Lawrence  County. 


A  corporation  chartered  to  furnish  natural  gas  for 
heat,  light  or  other  purposes,  which  supplies  gas  for 
heat  and  light  through  the  same  system  of  pipes,  has 
no  right  to  make  a  difference  in  price  according  to  the 
use  to  which  the  gas  is  put  by  the  consumers.  It  can- 
not impose  a  discrimination  in  the  price  of  its  product 
based  solely  on  the  value  of  the  service  to  the  consumer. 
Bailey  vs.  Fayette  Gas  Co.,  193  Pa.,  175. 


The  Vandergrift  Water  Company  increased  its 
minimum  meter  rate,  and  charged  the  minimum  for 
"each  house,  each  home,  each  store,  each  tenant  and 
each  service." 
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On  the  proceedings  instituted  by  consumers  against 
the  water  company  to  determine  the  reasonableness  of 
the  rates  the  court  held,  that,  from  the  facts  in  the  case, 
the  rates  charged  by  the  water  company  were  not  "un- 
reasonable, extortionate,  excessive  and  unjust."  ****** 
**The  company  has  been  in  existence  for  ten  years,  and 
in  that  time  the  old  rates  have  not  enabled  the  company 
to  pay  one  dollar  in  discharge  of  the  indebtedness  in- 
curred for  the  erection  of  the  plant,  and  have  only  en- 
abled it  to  pay  interest  on  that  indebtedness  for  two 
years  and  four  months.  Rates  which  do  not  enable  a 
company  to  pay  its  legal  obligations,  which  it  has  in- 
curred for  the  construction  of  the  plant,  are  unreasonably 
low." 

In  delivering  the  opinion  of  the  court  Judge  Mc- 
Connell  says,  inter  alia: 

"The  parties  to  this  contention  agree  that  the  rates 
must  be  reasonable,  but  they  are  at  variance  as  to  what 
may  be  properly  considered  in  determining  the  matter. 
******"  "The  question  has  frequently  arisen  as  to 
whether  it  is  the  cost  of  the  plant  or  the  value  of  the 
plant  that  is  to  be  considered  as  a  factor  in  determining 
the  reasonableness  of  the  charge.  The  cost  of  the  plant 
can  never  be  an  irrelevent  item  of  evidence,  but  it  is 
relevent  mainly  as  an  aid  in  ascertaining  the  value  of 
the  investment  subject  to  public  use.  ******  In  all  these 
cases  the  cost  would  not  be  a  proper  factor,  when  stand- 
ing alone,  in  determining  what  would  be  a  just  and 
reasonable  rate,  but  the  then  value  of  the  property  that 
was  being  subjected  to  public  use  would  constitute  a 
proper  factor  for  consideration.  ****** 

"It  is  contended  ******.  That  the  only  just  method 
is  to  base  the  charge  on  the  quantity  of  water  actually 
used  by  each  consumer.  It  must  be  borne  in  mind  how- 
ever that  the  company  does  not  sell  water  because  of 
its  intrinsic  value,  in  the  same  sense  that  a  merchant 
sells  his    goods   ******.    The    thing    that    principally 
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creates  the  just  necessity  for  a  return  to  the  company 
is  the  amount  of  the  investment  that  must  be  made, 
the  servants  that  must  be  employed  and  expenses  that 
must  be  incurred  for  the  collection  and  distribution  of 
the  water.  These  expenditures  by  the  company  are  as 
much  necessary  where  a  consumer  uses  a  small  quantity 
of  water  as  where  he  uses  a  large  quantity  ******/' 

"The  complainants  are  principally  the  owners  of 
flats,  hotels,  store  buildings  and  office  buildings.  ****** 
The  owner  of  a  building  having  in  it  three  store  rooms 
occupied  by  as  many  different  tenants  found  it  possi- 
ble, under  the  old  regulations,  to  have  his  tenants  treat- 
ed by  the  water  company  on  better  terms  than  if  they 
were  tenants  in  separate  buildings  and  lots.  By  the 
new  regulations  they  are  dealt  with  on  the  same  terms 
as  if  they  were  located  on  different  streets  ******.  Be- 
cause one  man  owns  several  flats  (used  independently) 
in  the  same  building,  or  owns  several  buildings  on  the 
same  lot  (used  independently)  ought  not  to  put  him  or 
his  tenants  in  a  better  position,  with  respect  to  rates, 
than  the  man  would  be  in  who  owns  separate  buildings. 
********  Nicholas  et.  al.  vs.  Vandergrift  Water  Com- 
pany, Common  Pleas  of  Westmoreland  County. 


The  plaintiflf  had  taken  light  from  the  company  by 
contract  under  schedule  prices.  The  company  passed 
a  rule  that  new  customers  must  take  by  meter,  and  old 
ones  might  so  elect.  Plaintiflf  did  so  elect,  but  fining  it 
more  expensive  requested  to  be  put  back  on  schedule 
rates.  Held  that  he  was  entitled  to  this  so  long  as  the 
company  was  furnishing  others  by  schedule.  It  was  no 
defense  that  other  scheduled  customers  were  under  con- 
tract as  the  company  had  reserved  the  right  to  change 
the  rates  on  thirty  days  notice.  Mecure  vs.  the  Media 
L.  H.  &  P.  Co.,  lo  Sup.  Ct.,  lo. 
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Plaintiff  claimed  water  froze  in  mains  on  account 
of  same  being  laid  too  near  surface.  The  tenants  re- 
fused to  pay  their  rents,  and  his  houses  were  without 
tenants,  etc.  Held;  he  could  recover  back  the  water 
rents  paid,  but  not  for  the  other  matters.  The  intro- 
duction of  water  by  the  city  into  private  houses  is  not 
on  the  footing  of  a  contract,  but  of  a  license,  which  is 
paid  for.     Smith  vs.  Philadelphia,  8i  Pa.,  38. 


A.  built  eight  houses  and  had  eight  tenants.  Five 
hydrants  and  one  pave-wash  served  all.  A.  was  charged 
and  paid  until  his  death  the  same  amount  as  if  there 
had  been  eight  hydrants  and  eight  pave-washes.  The 
agent  of  the  heirs  paid  this  rate  for  five  years  when  he 
refused  for  the  last  year  to  pay  for  more  than  five  hy- 
drants and  one  pave-wash.  On  a  threat  of  the  city  to 
shut  off  the  water,  A's  heirs  filed  a  bill  in  equity  praying 
an  injunction  to  restrain  the  city,  alleging  that  the  use 
01  water  by  eight  tenants  was  without  their  knowledge 
and  authority.  Held;  that  the  facts  were  enough  to 
justify  the  inference  that  the  heirs  did  authorize  the 
use  of  water  by  the  tenants.  Appeal  the  City  of  Har- 
risburg,  107  Pa.,  102. 


When    a    corporation  has    entered  into  a    contract 
which  has  been  fully  executed  on  one  part,  and  nothing 
remains  but   to   pay   the   consideration,   it  will   not  be 
allowed  to  set  up  that  the  contract  was  ultra  vires. 
Railroad  Co.  vs.  Transportation  Co.,  83  Pa.,  160. 


A  water  company  is  entitled  to  recover  not  simply 
the  cost  of  the  water  drawn  by  the  borough  from  the 
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hydrants,  but  a  reasonable  compensation,  which  would 
include  the  value  of  the  water  and  the  service  in  fur- 
nishing it  to  the  hydrants  ready  for  use  for  the  purposes 
for  which  it  was  required.  Pittston  Water  Co.  vs.  Bor- 
ough of  Pittston,  3  Kulp,  267. 


The  privilege  voluntarily  conceded  by  a  water  com- 
pany to  a  municipality  to  use  certain  fire  plugs 
gratuitously  in  case  of  fire  is  not  necessarily  irrevocable 
especially  when  the  company  reserved  the  right  in  their 
published  rates  to  at  any  time  change  the  rules  govern- 
ing the  use  of  water.  Borough  of  Carlisle  vs.  Carlisle 
Water  Co.,  18  W.  N.  C,  59. 


The  New  Brighton  Water  Company  and  the  bor- 
ough were  unable  to  agree  as  to  the  price  for  water  fur- 
nished to  the  fire  hydrants  and  at  the  instance  of  the 
borough  the  court  was  called  upon  to  exercise  the  powers 
conferred  by  section  34  of  the  Act  of  April  1874  and 
fix  the  rate  of  compensation. 

After  a  statement  of  the  earnings  and  expenses  of 
the  company  and  the  comparison  of  rates  paid  in  other 
localities,  the  court  fixed  as  a  fair  and  just  compensation 
to  be  paid  by  the  borough  the  sum  of  $2200  per  annum 
for  the  first  fifty  fire  plugs,  and  $25  per  annum  for  each 
additional  plug  to  the  number  of  twenty  put  in  by  the 
borough,  and  every  plug  additional  to  the  latter  num- 
ber, so  put  in,  the  sum  of  $20  per  annum. 

In  delivering  the  opinion  of  the  court  Judge  Wick- 
ham  says,  inter  alia:  "In  order  to  reach  a  just  and 
equitable  conclusion  it  will  be  necessary  to  take  into 
consideration  the  original  cost  of  defendant's  water 
works;  the  annual  necessary  expenses  and  outlay  for 
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repairs ;  the  necessity  for  removing  pipes  and  machinery 
from  time  to  time;  the  population  of  the  plaintiff  bor- 
ough ;  character  of  its  business ;  the  annual  amount  here- 
tofore, and  that  may  hereafter,  be  realized  by  the  com- 
pany for  private  consumers,  and  such  like  matters." 
Borough  of  New  Brighton  vs.  New  Brighton  Water  Co., 
C.  P.  of  Beaver  County. 


Where  a  water  company  in  an  agreement  with  a 
municipality  reserves  a  right  to  revoke  an  offer  to  fur- 
nish water  gratuitously  to  the  city,  and  subsequently 
exercise  such  right,  and  the  city  continues  to  use  said 
water  with  notice  that  it  will  be  expected  to  pay  a  rental 
therefore,  the  city  will  be  liable  for  the  water  which  is 
used.  Spring  Brook  Water  Company  vs.  Pittston,  203 
Pa.,  223. 


Where  a  water  company  incorporated  in  1865  pur- 
chases the  water  works  of  a  borough,  and  a  provision 
in  its  charter  that  it  shall  not  charge  more  than  ten  dol- 
lars per  annum  to  any  private  family  is  a  part  of  the 
contract  of  purchase,  the  water  company  cannot,  in  1899 
by  accepting  the  provisions  of  the  Constitution  of  1873 
and  the  Corporation  Act  of  1874,  relieve  itself  from  the 
limitation  on  charges  to  private  families.  White  Haven 
Borough  vs.  White  Haven  Water  Company,  209  Pa., 
i56. 


A  gas  company  having  under  a  lease  of  a  munici- 
pality the  exclusive  right  to  furnish  gas  to  its  house- 
holders  may   enforce   a   regulation    authorized   by   the 


PENNA.:COUR     OPINIONS-  376 

terms  of  the  lease  imposing  a  penalty  of  3  per  cent,  on 
all  bills  remaining  unpaid  for  five  days  after  presenta- 
tion. Bower  et.  al.  vs.  U.  G.  Imp.  Co.,  15  Dis.  Rep., 
407.     (See  16  Dist.  Rep.,  251.) 


A  borough  is  responsible  and  must  pay  for  the 
water  actually  used  although  it  fall  short  of  the  con- 
tract quantity.  Du  Bois  Water  Company  vs.  Borough 
of  Du  Bois,  176  Pa.,  439. 


CHAPTER  VII. 


TaxatioiL 


By  the  Act  of  June  8,  1891,  every  corporation,  joint 
stock  association,  limited  partnership  and  company  what- 
soever, from  which  a  report  is  required  under  the  twen- 
tieth section  thereof,  shall  be  subject  to  and  pay  into 
the  treasury  of  the  Commonwealth  annually  a  tax  at 
the  rate  of  five  mills  upon  each  dollar  of  the  actual  value 
of  its  whole  capital  stock  of  all  kinds,  including  common, 
special  and  preferred,  as  ascertained  in  the  manner  pre- 
scribed in  said  twentieth  section. 

"A  tax  on  the  capital  stock  of  a  corporation  is  a  tax 
upon  its  property  and  assets  of  every  kind,  including 
bonds,  mortgages,  moneys  at  interest  and  its  franchises 
and  privileges,  and  the  amount  of  the  encumbrance  on 
its  property  and  franchises  is  also  a  relevant  fact  to  be 
considered,  but  it  is  not  to  be  specifically  deducted  from 
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the  valuation  so  ascertained  and  determined.  In  deliv- 
ering the  opinion  of  the  Supreme  Court  Mr.  Justice 
Dean  says,  inter  alia:  "The  title  of  the  act  declares  the 
purpose  to  be  to  tax  'all  the  property  of  corporations;, 
limited  partnerships  and  joint  stock  associations  having 
capital  stock,  at  the  rate  of  five  mills  on  each  dollar 
of  its  actual  value.'  Could  legislative  language  be  plain- 
er? All  the  property  of  corporations  is  to  be  taxed  at 
the  rate  of  five  mills  on  each  dollar  of  its  actual  value. 
*"*****  Then,  preamble  sixth  of  the  Act  further  declares 
it  to  be  the  purpose  to  tax  'all  corporations,  limited 
partnerships  and  joint  stock  associations  having  capital 
stock,  at  a  fixed  rate  of  five  mills  on  each  dollar  of  the 
actual  value  of  their  whole  capital  stock,  including  as 
well  their  bonds,  mortgages  and  moneys  at  interest  as 
their  franchises  and  property  of  other  kinds.'  ******  The 
statute  having  thus,  in  expressed  terms,  declared  the 
subject  of  taxation  to  be  all  the  property  of  corporations 
having  capital  stock,  and  the  settled  interpretation  by 
this  Court  of  a  tax  on  capital  stock  of  the  corporation 
being  that  it  is  a  tax  upon  all  the  property  of  the  cor- 
poration, it  is  clear  that  the  learned  judge  of  the  court 
below  committed  no  error  in  the  first  sentence  of  his 
conclusion  of  law,  thus:  'A  tax  on  the  capital  stock  of 
a  corporation  is  a  tax  on  its  property  and  assets,  includ- 
ing its  franchises.'  *****  The  contention  of  appellant's 
counsel,  in  substance  is,  that  to  ascertain  the  actual 
value  there  should  be  deducted  the  amount  of  the  cor- 
poration indebtedness  from  the  aggregate  fairly  ap-» 
praised  value  of  the  corporate  property;  the  remainder 
would  then  represent  the  actual  value  of  the  capital 
stock.  This  would,  in  many  cases,  hide  the  tangible 
property  and  turn  the  Commonwealth  over  to  the  as- 
sessment and  collection  of  its  revenues  from  nothing. 
In  the  face  too  of  what  we  have  repeatedly  decided,  that 

a  tax  upon  the  capital  stock  of  a  company  is  a  tax  upon 

its  property  and  assets  ******,  We  have  no  hesitation  in 
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holding  that  it  would  be  manifest  error  to  adopt  the 
amount  of  the  debt  as  a  part  of  the  value  of  the  cor- 
porate property;  and  it  would  be  just  as  erroneous  tq 
hold  that  it  should  be  deducted  from  the  aggregate  value 
of  the  property,  and  thereby  withdraw  tangible  property 
to  that  extent  from  taxation.  ******  In  other  words,  the 
shares  themselves,  which  represent  the  owner's  interest 
less  debts,  have  so  little  to  do  with  the  subject  of  taxa< 
tion,  the  capital  stock,  that  it  is  immaterial  where  they 
are  held,  or  who  holds  them;  the  property  and  assets, 
the  capital  stock,  being  in  this  state,  that  alone  is  with- 
in reach  of  the  taxing  power.  ******  That  a  large  debt 
******  constituting  what  is  called  a  fixed  charge,  seri- 
ously depreciates  the  actual  value  of  the  property  can- 
not be  questioned.  Default  in  any  payment  of  interest 
puts  the  property  in  peril  of  seizure  and  sale  to  satisfy, 
not  only  the  over-due  interest,  but  the  whole  debt.  A 
property  heavily  encumbered,  as  is  this  one,  is  liable  to 
pass  into  the  hands  of  the  mortgage  creditors  at  any 
time." 

The  Act  of  1891  declares  that  the  capital  stock  shall 
be  appraised  at  its  actual  value  in  cash  not  less  how- 
ever than  said  stock  sold  for  during  said  year,  and  not 
less  than  the  value  indicated  by  the  net  earnings  or  by 
the  profit  made  and  declared  in  dividends,  or  carried  to 
the  surplus.  Commonwealth  vs.  N.  Y.  P.  &  O.  R.  R., 
188  Pa.,  169.  (See  Com.  vs.  Manor  Gas  Coal  Co.,  188 
Pa.,  19s ;  Com.  vs.  Pine  Creek  R.  R.,  188  Pa.,  198 ;  Com. 
vs.  B,eech  Creek  R.  R.,  188  Pa.,  203;  Com.  vs.  O.  C.  & 
S.  R.  R.,  188  Pa.,  205.) 

(In  the  above  cited  case  of  the  Com.  vs.  N.  Y.  P. 
&'  O.  R.  R.,  188  Pa.,  169,  a  dissenting  opinion  was  writ- 
ten by  Justice  Mitchel,  Justices  Green  and  Williams 
concurring.  In  the  dissenting  opinion  Justice  Mitchel 
says:  "I  dissent  in  this  and  the  kindred  cases,  known 
as  the  capital  stock  cases,  because  I  am  of  opinion  that 
the  decision  is  founded  on  a  fundamental  error  in  con- 
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fusing  a  tax  on  the  property  of  the  corporation,  with 
the  tax  on  the  property  of  the  individual  shareholder 
therein,  which  is  what  the  statute  imposes.  The  subject 
matter  of  taxation  under  the  Act  of  June  8,  1891,  is 
capital  stock,  eo  nomine  independently,  and  without 
reference  to  the  property  which  it  represents.  It  is  to 
be  taxed  at  its  'actual  value  in  cash,  not  less  however 
than  the  average  price  which  said  stocks  sold  for  dur- 
ing said  year,  etc."  The  officers  of  the  corporation  con- 
cerned are  required  to  make  sworn  returns  under  sev- 
enteen specific  heads,  all  of  which  tend  to  show  the 
value  of  the  stock  as  such,  and  not  a  single  one  of  which 
refers  directly  or  indirectly  to  the  value  of  the  property 
which  such  stock  represents.  The  value  of  the  capital 
stock  in  the  hands  of  the  shareholders  is  the  value  of 
their  resulting  interest  in  the  property  of  the  corpora- 
tion, subject  to  its  debts  and  incumbrances."  ****** 


"It  has  been  repeatedly  decided  and  is  settled  law 
that  a  tax  upon  the  capital  stock  of  a  company  is  a 
tax  upon  its  property  and  assets."  Com.  vs.  Standard 
Oil  Co.,  loi  Pa.,  119. 


"The  capital  stock  is  nothing ;  a  myth,  a  mere  name, 
excepting  in  so  far  as  it  is  represented  by  investments 
made  with  the  money  paid  into  the  treasury  of  the  cor- 
poration on  account  of  such  capital  stock.  Hence  it  is 
that  the  courts  have  long  since  declared  that  a  tax 
upon  the  capital  stock  of  a  corporation  is  a  tax  upon 
the  assets  and  property  of  such  corporation."  Fox's  Ap- 
peal, 112  Pa.,  354. 
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''In  ascertaining  the  actual  value  of  the  capital 
stock  was  it  proper  to  take  into  consideration,  affecting 
that  value,  the  franchise  of  the  company?  We  think 
this  question  is  affirmatively  answered  by  the  Act  of 
June  8,  1891,  under  which  the  valuation  was  made.  The 
capital  stock  represents  the  francfj^ises  as  well  as  other 
property  of  the  company.  In  the  sixth  preamble  of  the 
Act  there  appears  a  plain  legislative  purpose  to  include 
the  franchises  in  fixing  a  value  of  the  stock,  and  this 
is  in  harmony  with  the  title  and  provisions  in  respect 
to  the  taxation  of  it."  Com.  vs.  D.  S.  &  S.  R.  R.,  165 
Pa.,  44. 


"It  follows,  necessarily  that  shares  of  stock  in  a 
Pennsylvania  Corporation,  held  by  a  corporation  or  in: 
dividual  domiciled  in  another  state,  cannot  be  taxed 
here.  One  sufficient  reason  is  that  there  is  nothing  here 
to  tax.  Capital  stock,  that  is  the  property  and  assets, 
are  here,  and  are  taxed."  Commonwealth  vs.  Standard 
Oil  Co.,  loi  Pa.,  119. 


In  ascertaining  the  value  of  the  capital  stock  of  a 
corporation  for  the  purposes  of  state  taxation,  the  value 
of  the  franchises,  privileges  and  assets  of  the  corpora- 
tion must  be  considered,  not  only  in  connection  with 
the  past  but  also  in  connection  with  the  future  probable 
prosperity  of  the  company.  Thus  the  probable  speedy 
exhaustion  of  coal  fields  in  a  region  served  by  a  rail- 
road company  is  an  element  to  be  considered  in  deter- 
mining the  value  of  the  railroad  company's  stock  for 
purposes  of  taxation.  Com.  vs.  Fall  Brook  R.  R.,  188 
Pa.,  199. 
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Local  Taxation. 

The  property  which  is  indispensable  to  their  charter 
rights  is  represented  by  the  capital  stock  6i  a  company 
and  is  not  taxable  locally.  Schuylkill  County  vs.  Citi- 
zens Gas  Co.,  148  Pa.,  162.  (See  West  Chester  Gas  Co. 
vs.  County  of  Chester,  30  Pa.,  232;  Coatesville  Gas  Co. 
vs.  County  of  Chester,  97  Pa.,  476. 


Real  estate  of  a  water  company  supplying  the  com- 
munity with  water  is  not  liable  to  taxation  for  county 
purposes.  N«w  Chester  Water  Company's  Appeal,  4 
Del.,  382. 


Lands  used  to  carry  on  the  business  of  a  water 
company  are  not  taxable  as  real  estate.  Water  Co.  vs. 
Snyder,  i  Northum.,  181. 


Equity  will  restrain  the  collection  of  a  tax  on  the 
real  estate  of  a  natural  gas  company  when  the  evidence 
shows  that  the  land  is  part  of  the  capital  stock  upon 
which  it  pays  a  tax  to  the  state,  and  which  is  necessary 
and  indispensable  to  the'  company  in  carrying  out  the 
public  purposes  for  which  the  company  was  incorporated. 
St.  Mary's  Gas  Company  vs.  Elk  County,  168  Pa.,  401. 


The  property  of  a  railroad  company  ordinarily  and 
properly  appurtenant  to  the  road  is  not  taxable  as  real 
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estate.  County  of  Northunxberland  vs.  P.  &  E.  R.  R., 
20  W.  N.  C,  381.  See  P.  R.  vs.  City  of  Pittsburg,  104 
Pa.,  522. 


The  line  of  railroad,  station  and  office  of  superin- 
tendent on  same  grounds  are  not  taxable  as  real  estate. 
Railroad  Company's  Appeal,  44  L.  I.,  176;  S.  C.  C.  C, 
162. 


The  public  works  of  a  corporation  used  as  such 
with  their  necessary  appurtenances,  are  exempt  from 
taxation  as  real  estate.  The  lot,  buildings  and  fixtures 
of  a  water  company  are  exempt  from  taxation  as  real 
estate.  Coatesville  Gas  Co.  vs.  County  of  Chester,  97 
Pa.,  476. 


The  gas  pipes  of  an  incorporated  company  laid  in 
the  streets  of  a  city  are  not  assessable  for  local  taxation. 
The  distinction  between  a  private  and  a  public  corpora- 
tion is  that  the  former  requires  no  delegation  of  sov- 
ereignity, and  the  latter  does.  Appeal  of  the  City  of 
Pittsburg,  123  Pa.,  374. 


On  taxation  see  148  Pa.,  162,  3  Dist.  52,  and  for  a 
list  of  Acts  of  Assembly  on  the  subject  of  State  Taxa- 
tion on  corporations  see  Commonwealth  vs.  Refining 
Co.,  2  C.C.,  62. 


A  water  company  incorporated  under  the  provisions 
of  the  Act  of  1874  is  a  public  corporation,  and  the  struc- 
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tures  necessary  to  its  operation  are  not  subject  to  me- 
chanics lien.  Guest  vs.  Merion  Water  Company,  142 
Pa.,  610.    See  Foster  vs.  Fowler,  60  Pa.,  27. 


Water  company  property  paying  no  state  taxes  is 
liable  to  municipal  taxation.  Water  Works  vs.  Mc- 
Ginnis,  2  Del.,  145. 


Lands  purchased  by  a  water  company  for  future 
use  are  taxable  as  real  estate.  Water  Company  vs.  Com- 
missioners, 6  C.  C,  473. 


A  railroad  company  owned  certain  lots  in  the  city 
of  Erie  on  which,  to  accomodate  its  business,  it  erected 
grain  elevators,  etc.  Held;  that  these  were  taxable  lo- 
cally. County  of  Erie  vs.  Transportation  Company,  87 
Pa.,  434. 


The  works  of  an  incorporated  gas  company  are  not 
taxable  as  real  estate  for  state  and  county  purposes,  but 
dwelling  houses,  erected  by  them  for  the  residence  and 
accomodation  of  their  workmen,  are  liable  for  taxation. 
The  principle  which  pervades  the  law  thus  established 
is  indispensability  of  the  exempted  property  to  the  other 
privileges  granted  by  the  legislature.  In  Wayne  County 
vs.  the  Delaware  &  Hudson  Canal  Co.,  2  Harris,  351, 
it  was  held,  that  the  reservoir  of  the  canal,  the  machinery 
for  raising  the  cars,  the  houses  and  gardens  occupied  by 
the  lock-tenders,  collectors,  and  engineers  on  the  very 
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line  of  the  canal  and  railroad  were  exempt;  but  not  the 
office  occupied  by  those  functionaries  in  the  adjoining 
town,  nor  the  building  used  as  the  boarding  houses  for 
workmen.  The  West  Chester  Gas  Co.  vs.  the  County 
of  Chester,  30  Pa.,  232. 


The  capital  stock  of  a  corporation  invested  in  pat- 
ents or  patent  rights  or  capital  stock  issued  for  patent 
rights  and  not  for  tangible  property  or  goods  manu- 
factured under  such  patent  rights  is  not  taxable  by  the 
Commonwealth.  Commonwealth  vs.  Edison  Electric 
Light  Company,  157  Pa.,  529;  Commonwealth  vs.  Phila- 
delphia Company,  157  Pa.,  527;  Commonwealth  vs. 
Westinghouse  Electric  Company,  151  Pa.,  265;  Com- 
monwealth vs.  Airbrake   Company,   151    Pa.,  276. 


The  Roaring  Creek  Water  Company  purchased  a 
number  of  tracks  of  unproductive  mountain  land,  which 
it  held  solely  to  protect  its  water  supply  from  pollution. 
On  the  application  for  a  permanent  injunction  to  re- 
strain the  commissioners  from  taxing  said  land  for  coun- 
ty, road,  school,  and  other  taxes  on  the  ground  that  the 
company  paid  state  taxation  on  its  corporate  stock,  the 
courts  says :  "With  the  numerous  decided  cases  on  this 
question  we  deem  it  unnecessary  to  say  more  than  sim- 
ply to  affirm  the  doctrine  that  the  lands  acutally  used  to 
carry  on  the  business  of  the  water  company,  and  in- 
dispensably necessary  for  its  operations  are  not 
taxable  for  local  purposes.  But  to  hold  that  eight  hun- 
dred and  fifty-five  acres  of  unproductive  mountain  lands, 
principally  covered  with  a  small  growth  of  timber,  or  un- 
der-brush, not  used  for  improvements,  dam  or  reser- 
voir purposes,  consisting  of  different  tracts  of  land,  ex- 
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empt  from  such  taxation,  because  they  lie  along  th« 
stream  used  for  supplying  water  for  the  company,  and 
slope  towards  it  and  drain  into  it,  for  fear  a  nuisance 
might  be  erected  on  said  lands  and  contaminate  said 
stream,  is  in  our  opinion  carrying  the  principle  far  be- 
yond the  intention  of  the  decided  cases."  ******  "The 
law  abates  nuisances."  Roaring  Creek  Water  Com- 
pany vs.  Girton  et.  al.,  142  Pa.,  92. 


To  exempt  the  land  of  a  water  company  from  taxa- 
tion, the  company  must  show  that  the  land  is  indis- 
pensably necessary  and  absolutely  essential  for  its  cor- 
porate uses  so  as  to  enable  it  to  operate  the  water  com- 
pany as  such.  A  water  company  will  not  be  exempt  from 
taxation  on  wild  uninhabitanted  lands  owned  by  it, 
when  it  does  not  appear  that  it  is  necessary  for  the 
company  to  own  land  in  order  to  maintain  the  purity  of 
the  water.  In  such  cases  it  would  be  unreasonable  to 
exempt  land  from  taxation  and  yet  permit  the  corpora- 
tion to  derive  independent  revenue  from  it  through  sales 
of  timber,  operation  of  mines  or  quarries,  or  other  uses 
unrelated  to  its  charter  purposes.  Spring  Brook  Water 
Company  vs.  Kelly,  17  Sup.  Ct.,  347. 


When  a  city  owns  real  estate  situate  in  an  adjoin- 
ing township,  part  of  which  it  uses  to  secure  the  purity 
of  its  water  supply  and  part  for  use  and  enjoyment  of 
the  public  as  a  park,  such  real  estate  is  not  taxable  for 
county,  school  or  road  purposes,  either  by  the  county, 
school  district  or  township.  Reading  vs.  Bucks  County, 
22  Sup.  Ct,  373. 
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Permits  and  License  Fees. 

A  borough  ordinance  is  not  unreasonable  which 
prohibits  any  person  from  making  excavations  in  a  high- 
way until  he  has  obtained  a  permit  from  the  borough 
authorities,  paid  a  fee  of  $3,  given  a  bond  to  properly 
fill  up  the  excavation,  and  submits  to  take  the  lines 
from  the  borough  surveyor,  paying  the  costs  and  ex- 
penses therefore.  In  the  court  below  Hemphill  P.  J., 
specially  presiding,  filed  an  opinion  in  which  he  says, 
inter  alia:  "That  the  supervision  and  control  over  the 
condition  of  its  highways  is  not  only  an  inherent  right, 
but  a  duty  of  the  municipality,  will  scarcely  be  ques- 
tioned at  this  day;  and  when  the  legislature  confers 
upon  a  corporation  the  right  to  use  or  occupy  the  high- 
ways of  a  municipality,  it  does  not  exempt  it  from  mu- 
nicipal regulation,  but  merely  grants  it  the  rights  pos- 
sessed by  natural  persons."  ******  And  the  multiplicity 
of  uses  to  which  the  public  streets  and  highways  are 
new  put,  the  construction  under  the  surface  of  conduits 
for  the  transmission  of  light,  heat,  power,  and  sewage 
and  the  supplying  of  water,  gas,  etc.,  renders  the  duty 
of  the  municipality  imperative  to  provide  by  proper 
rules  and  regulations  for  their  use  and  occu- 
pancy, in  order  that  the  safety  of  its  citizens  may  be 
insured  and  their  free  use  and  enjoyment  by  the  public 
may  be  interfered  with  as  little  as  possible.  ******  The 
1st  Section  provides  that  "No  excavation  or  opening 
shall  be  made  in  any  streets  or  highways  ******  unless 
a  permit  shall  have  been  obtained.'  This  surely  is  a 
reasonable  and  proper  provision  to  enable  the  borough 
authorities  to  know  when  and  where  the  excavations 
are  to  be  made  that  they  may  provide  for  the  saftey  of 
the  public  travel,  and  see  that  its  grades  are  not  changed 
or  the  pipes,  mains,  conduits,  etc.,  already  laid,  inter- 
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fered  with,  injured,  or  destroyed.  ******  Nor  are  we 
satisfied  that  the  fee  is  excessive,  for  in  addition  to  the 
clerical  labor  of  preparing,  issuing  and  keeping  record 
of  the  permits,  the  excavations  while  being  made  and 
while  open  requires,  for  the  safety  of  the  public,  extra 
police  care  and  supervision,  and  the  expense  thus  ne- 
cessarily entailed  should  not  be  imposed  upon  the  tax- 
payers, but  be  paid  by  those  for  whose  advantage  and 
profit  they  are  occasioned.  Neither  do  we  consider  the 
requirement  of  an  obligation  with  sureties  either  illegal 
or  improper;  on  the  contrary  we  think  it  wise  and  pru- 
dent to  thus  protect  the  borough  against  loss  by  the 
insolvency  of  the  company  or  its  liability  for  damages. 
The  3d  Section  limits  the  length  of  the  excavation  for 
which  a  permit  may  be  granted  to  300  feet,  and  the 
time  it  shall  remain  in  force  to  ten  days.  These  we 
consider  reasonable  and  proper  police  regulations  to 
prevent  the  obstruction,  of  more  than  is  necessary  at  a 
time,  of  the  public  streets,  and  to  require  their  speedy 
repair  and  restoration  for  free  and  safe  travel." 

Bill  dismissed.  Judgment  affirmed  by  the  Supreme 
Court.  Springfield  Water  Company  vs.  the  Borough  of 
Darby,  199  Pa.,  400. 


An  ordinance  of  a  borough  imposing  a  license  fee 
upon  a  company  for  making  openings  in  streets  is  cov- 
ered by  the  language  of  the  Act  of  1889.  The  right 
of  a  private  corporation  to  break  up  the  public  highways 
of  a  municipality  in  the  exercise  of  a  franchise  con- 
ferred upon  it  by  an  Act  of  Assembly  is  necessarily  sub- 
ject to  the  reasonable  municipal  regulations  of  the  dis- 
trict enacted  for  the  common  good,  unless  specially  ex- 
cluded by  the  Act  conferring  the  right.  An  ordinance 
imposing  a  fee  of  $2  for  opening  an  unpaved  street;  of 
?6  for  opening  a  street  paved  with  Belgian  blocks  or 
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macadama  and  $8  for  opening  a  street  paved  with  as- 
phalt or  granolith,  is  not  unreasonable.  Landsdown 
Borough  vs.  Sprinfield  Water  Company,  i6  Sup.  Ct, 
490. 


When  the  legislature  creates  a  corporation  and  au- 
thorizes it  to  carry  on  a  specified  business  within  the 
limits  of  a  municipal  organization,  the  business  is  in- 
tended to  be  conducted  under  the  restrictions,  rules  and 
regulations  that  govern  the  same  business  when  trans- 
acted by  others  within  the  same  corporate  limits."  Rail- 
way Company  vs.  City  of  Philadelphia,  58  Pa.,  123. 


A  municipal  corporation  has  not  power  under  the 
general  welfare  clause  of  its  charter  to  enact  an  or- 
dinance providing  that  water  companies  shall  be  annu- 
ally licensed  and  registered  and  pay  to  the  city  for  po- 
lice purposes  the  sum  of  $100.  Wilkes-Barre  vs.  C.  S. 
Water  Company,  7  Kulp,  31. 


A  tax  imposed  by  a  city  of  the  second  class  of  twen- 
ty-five cents  per  foot  "for  each  lineal  foot  of  track  laid, 
maintained  or  operated,"  by  a  street  railway  within  the 
city  is  a  property  tax  and  cannot  be  maintained  as  a 
license  tax,  or  fee,  within  the  meaning  of  the  Act  of 
March  7,  1901,  P.  L.,  20,  although  the  tax  in  the  or- 
dinance is  designated  as  a  license  tax.  Pittsburg  Rail- 
road Company  vs.  Pittsburg,  211  Pa.,  479. 


A  tax  of  three  cents  per  lineal  foot,  for  each  foot 
of  pipe  laid,  is  an  unauthorized  property  tax.  Consoli- 
dated Gas  Company  vs.  P.ittsburg,  211  Pa.,  489. 
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A  borough  ordinance  requiring  permits  to  be  first 
obtained  from  the  Commissioner  of  Highways  for  ex- 
cavations to  be  made  in  the  streets  is  a  proper  police 
regulation,  and  it  will  be  sustained  when  the  amount 
charged  is  reasonable.  Pottsville  Borough  vs.  Potts- 
ville  Gas  Co.,  32  C.  C,  7. 


A  borough  ordinance  requiring  a  water  company  to 
obtain  a  permit  from  th^  town  council  before  proceed- 
ing to  lay  its  mains  through  the  streets  of  the  borough, 
is  a  reasonable  regulation.  The  borough  has  a  right 
to  know  which  streets  are  to  be  occupied,  how  long  they 
are  to  be  torn  up  while  the  company  is  excavating  and 
laying  pipes;  and  at  what  place  and  in  what  manner 
the  mains  are  to  be  laid.  Beaver  Vallev  Water  Com- 
pany  vs.  Conway  Borough,  213  Pa.,  225. 


A  borough  ordinance  providing  for  a  license  tax 
on  telegraph  companies  of  $1  per  pole  and  $2.50  per  mile 
of  wire  is  prima  facie  reasonable,  when  it  is  shown  that 
at  least  once  a  year  the  chief  of  police  and  the  street 
commissioner  made  a  tour  of  mspection  counting  the 
poles  and  calculating  the  miles  of  wire,  and  that  in  ad- 
dition to  this  the  officers  of  the  police  department  in 
connection  with  their  other  duties  kept  a  constant  look- 
out for  poles  that  might  be  in  a  dangerous  condition, 
and  for  wire  that  might  be  down,  and  when  they  found 
them  in  this  condition  reported  it  to  the  proper  com- 
pany. Kittanning  Borough  vs.  Western  Union  Tele- 
graph  Company,  26  Sup.   Ct.,  346. 


PENNA,  COURT  OPINIONS  890 

The  adoption  by  a  borough  of  an  ordinance  im- 
posing a  reasonable  annual  fee  for  each  pole,  and  each 
mile  of  suspended  wire,  erected  and  maintained  by  tele- 
graph, telephone  and  electric  light  companies  within  the 
borough  limits,  is  a  valid  exercise  of  police  power.  In 
an  action  for  the  fees  for  any  particular  year,  the  fact 
that  the  borough  did  not  expend  money  for  the  inspec- 
tion, supervision  or  police  surveillance  of  the  poles  and 
wires  in  that  year,  is  not  a  defense.  New  Hope  Bor- 
ough vs.  Postal  Telegraph  Company,  202  Pa.,  532.  See 
Western  Union  Telegraph  Company  vs.  Philadelphia, 
22  W.  N.  C,  39;  Allentown  vs.  Western  Union  Tele- 
graph Company,  148  Pa.,  117;  New  Hope  Borough  vs. 
Telegraph  Company,  16  Sup.  Ct.,  306;  Borough  of  North 
Braddock  vs.  Central  District  &  Printing  Telegraph 
Company,  11  Sup.  Ct.,  24;  Lands  Choice  vs.  Telegraph 
Company,  21  Sup.  Ct.,  438;  Light  Heat  &  Power  Com- 
pany vs.  Kittanning  Borough,  11  Sup.  St.,  233.  (See 
Following  U.   S.   Supreme   Court   Decisions.) 


The  borough  of  New  Hope  began  an  action  against 
the  Postal  Telegraph-Cable  Company  to  recover  the 
sum  of  $552,  with  interest,  the  same  being  for  charges 
due  from  the  defendant,  as  alleged,  on  account  of  a  li- 
cense fee  taxed  by  the  borough,  (by  virtue  of  an  or- 
dinance to  that  effect,)  of  one  dollar  for  each  pole  and 
of  two  and  a  half  dollars  for  each  mile  of  wire  used  in 
the  borough  by  the  company,  the  license  to  be  applied 
for  and  the  fee  to  be  paid  annually. 

Instead  of  finding  a  verdict  for  the  amount  due  un- 
der the  ordinance,  or  else  a  verdict  for  the  defendant, 
as  directed  by  the  court,  the  jury  found  a  verdict  for 
$466.40.  The  trial  judge  directed  judgment  to  be  en- 
tered for  the  borough  for  the  amount  of  the  verdict, 
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which  was  affirmed  by  both  the  Superior  Court  and  Su- 
preme Court  of  Pemisylvania. 

The  Supreme  Court  of  the  United  States  reversed 
the  Pennsylvania  Supreme  Court  and  remanded  the 
case  to  that  Court.  Mr.  Justice  Peckham  in  deliver- 
ing the  opinion  of  the  United  States  Supreme  Court 
says,  inter  alia:  "The  directions  to  the  jury  was  to 
give  a  verdict  for  the  full  sum,  if  they  thought  that  the 
ordinance  was  reasonable,  and  if  not — that  is,  if  the 
jury  thought  that  the  ordinance  was  not  reasonable — 
then  the  verdict  should  be  for  the  defendant.  The  jury 
did  not  obey  that  direction.  It  returned  a  verdict  for 
a  considerably  less  sum  than  was  due  if  the  ordinance 
were  valid,  and  by  such  verdict  (regard  being  had  to 
the  charge  of  the  judge)  it  necessarily  found  the  license 
fee  provided  for  in  the  ordinance  was  unreasonable  and 
the  ordinance  itself  invalid  ******.  It  made  itself  a  tax- 
ing body,  the  verdict  being  a  result  of  its  own  views 
as  to  what  the  fee  should  have  been.  When  the  verdict 
was  rendered  and  the  court  directed  judgment  to  be 
entered  thereon  it  must  have  thereby  concurred  with 
the  jury  and  held  the  ordinance  unreasonable  and  there- 
fore void.  ******  But  neither  the  court  nor  the  jury  had 
any  power  whatever  to  give  judgment  for  what  either 
might  regard  a  reasonable  sum,  if  that  sum  were  less 
than  the  amount  provided  for  in  the  ordinance.  The 
source  of  jurisdiction  to  give  any  verdict  or  judgment 
for  the  plaintiff  was  the  ordinance.  If  the  amount  of 
tie  license  fee  provided  for  therein  was  unreasonable  the 
ordinance  was  void,  and  there  was  no  power  in  either 
jury  or  court  to  substitute  its  own  judgment  as  to  what 
was  reasonable,  and  to  give  a  verdict  or  direct  a  judg 
m.ent  to  be  entered  for  that  sum.  Finding  the  sum 
ii.'imed  in  the  ordinance  unreasonable,  the  verdict  or 
judgment  should  have  been  for  the  defendant."  The 
Postal  Telegraph-Cable  Company  vs.  Borough  of  New 
Hope,  192  U.  S.  Supreme  Court,  55. 
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Courts  are  not  to  be  deceived  by  the  mere  phrase- 
ology in  which  an  ordinance  may  be  couched  when  it 
appears  conclusively  that  it  was  passed  for  an  unlawful 
purpose  and  not  for  the  one  stated  therein. 

A  license  fee  cannot  be  imposed  by  ordinance  of  a 
municipality  for  purposes  of  inspection  on  telepraph 
companies  doing  an  inter-state  business,  which  is  so 
far  in  excess  of  the  expenses  of  inspection  that  it  is 
plain  that  it  was  adopted,  not  to  repay  such  expenses, 
but  as  a  means  for  raising  revenue. 

"The  liability  to  pay  for  injuries  that  might  arise 
from  the  bad  condition  of  the  poles  and  wires,  arising 
from  the  neglect  of  the  company  to  inspect  and  super- 
vise the  same,  is  not  a  liability  which  the  municipality 
is  entitled  to  recover  from  the  company  in  advance  of 
its  happening,  but  it  is  simply  one  of  the  reasons  for 
an  inspection  by  the  borough,  which  shall  be  most  care- 
fully and  continuously  performed,  in  order  that  injuries 
may  not  arise  from  the  neglect  of  such  supervision." 
Postal  Telegraph  Company  vs.  Taylor,  192  U.  S.,  64. 
See  Lower  Merion  Township  vs.  Tel.  &  Cable  Company, 
25  Sup.  Ct.,  306.  Norwood  Borough  vs.  Tel.  Co.,  25 
Sup.  Ct.,  4jo6. 


"The  charge  is  luot  imposed  in  the  exercise  of  the 
taxing  power  for  general  revenue  purposes,  but  in  the 
exercise  of  the  police  power  to  meet  the  expenses  aris 
ing  from  the  duty  of  municipal  supervision."     Braddock 
Borough  vs.  Tel.  Co.,  25  Sup.  Ct.,  544. 


"The  elements  which  enter  into  a  license  tax  bv  a 
borough  on  telegraph  poles  and  wires  are  the  necessary 
or  probable  expenses  incident  to  the  issuing  of  the  li- 
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cense  and  the  probable  expenses  of  such  inspection, 
regulation  and  police  surveillance  as  municipal  authori- 
ties may  lawfully  give  to  the  erection  and  maintenance 
of  the  poles  and  wires/"  Schellsburg  vs.  W.  U.  Tel. 
Co.,  26  Sup.  Ct.,  343. 


Under  the  Act  of  March  17,  1905,  whenever  any 
dispute  shall  arise  between  a  municipal  corporation  and 
any  telegraph,  telephone  or  light  and  power  company, 
as  to  the  amount  of  license  fee  named  in  any  ordinance 
for  the  inspection  and  regulation  of  the  poles,  wires,  etc., 
the  court  of  common  pleas  is  empowered  to  hear  the 
evidence  and  determine  the  amount  of  annual  license 
fees  which  shall  be  paid  to  the  municipal  corporation, 
in  order  to  properly  compensate  it  for  the  necessary 
costs  of  the  service  performed,  or  to  be  performed  by 
it,  for  the  inspection  and  regulation  of  the  poles,  wires, 
etc.,  of  said  company.  The  amount  of  such  annual  li- 
cense fee  as  determined  by  the  court  shall  continue  until 
altered  by  the  court  itself;  but  no  application  shall  be 
made  for  that  purpose  oftener  than  once  in  two  years. 
On  the  petition  of  the  United  Telephone  &  Telegraph 
Company  the  court  imposed  a  license  tax  of  ten  cents 
per  pole,  where  the  evidence  showed  that  such  amount 
was  a  liberal  provision  for  the  police  inspection  and 
regulation  required  on  the  part  of  the  borough. 

In  delivering  the  opinion  of  the  court  Judge  Sadler 
says  inter  alia:  "This  legislation  was  manifestly  sug- 
gested and  enacted  by  reason  of  the  frequent  conten- 
tions which  had  arisen  between  municipal  corporations, 
cities,  boroughs  and  townships,  and  telegraph,  telephone 
and  electric  light  and  power  companies  in  reference  to 
license  fees  imposed  on  poles  and  wires  and  claimed  to 
be  requisite  to  reimburse  the  said  municipal  corpora- 
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tions  for  the  outlay  incurred  by  them  in  the  inspect  ion 
and  regulation  of  the  same." 

"There  was  no  uniformity  in  these  exactions,  and 
the  amounts  in  many  cases  were  in  fact  in  excess  of 
the  outlay  which  the  city,  borough,  or  township  was  pui 
to  by  reason  thereof,  and  it  finally  became  evident  to 
the  courts  that  under  the  guise  of  fees  for  the  proper 
inspection  and  regulation  of  the  poles  and  wires  to  pro- 
tect the  life  and  property  of  the  citizen,  taxes  were  in 
fact  imposed  which  were  devoted  to  replenish  the  treas- 
uries of  the  corporation  imposing  them,  or  to  provide 
for  other  municipal  needs."  ****** 

"From  the  evidence  produced  before  us,  the  follow- 
ing facts  have  been  established  and  are  found;  ****** 
that  the  said  borough  of  Carlisle  enacted  an  ordinance 
on  the  25th  day  of  November,  1902,  by  which  it  pro- 
vided that  an  annual  license  fee  of  75  cents  shall  be  im- 
posed on  all  poles  of  telegraph,  telephone,  electric  light 
and  electric  railway  companies,  now  erected  or  herein- 
after to  be  erected  in  said  borough;  that  the  poles  of 
the  petitioning  company  are  of  wood,  well  adapted  for 
the  purpose,  ******  that  no  poles  or  cross-arms  have 
ever  fallen,  nor  has  it  appeared  that  any  person  in  the 
borough  of  Carlisle  has  ever  suffered  on  account  of  an 
accident  from  defective  poles,  cross-arms  or  wires;  that 
the  uniform  testimony  of  those  who  have  such  kpowl- 
edge  and  experience  as  to  be  regarded  as  experts,  was 
that  one  inspection  a  year  of  the  poles  is  sufficient,  and 
we  so  find  and  determine;  ****  The  cost  therefore  of 
inspection  according  to  the  testimony  of  Ramsey  would 
be  about  three  cents  for  each  pole,  and  according  to  the 
testimony  of  Ehler  less  than  two  cents.  Other  experts 
were  of  the  opinion  that  the  inspection  could  be  made 
in  much  less  time  than  that  fixed  by  those  above  named ; 
that  the  inspection  made  by  the  police  of  the  borougli 
was  most  cursory  in  character  and  not  such  as  is  re- 
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quired  to  determine  whether  poles  are  defective  or  not 

• 

As  a  matter  of  law  we  determine  that  the  annual 
license  fee  of  75  cents,  imposed  by  the  ordinance  of  No- 
vember 25,  1902,  is  so  much  in  excess  of  the  necessary 
costs  for  a  proper  inspection  and  regulation  of  the  poles, 
wires,  cables  and  conduits  of  the  petitioner,  that  the 
same  is  unreasonable  and  therefore  void."  ******  "And 
now  November  17,  1905,  10  cents  is  fixed  as  the  annual 
license  fee  to  be  collected  by  the  borough  of  Carlisle 
from  the  United  Telephone  and  Telegraph  Company, 
for  each  and  every  one  of  its  poles  located  in  the  said 
municipality."  United  Telephone  &  Telegraph  Com- 
pany Petition,  31   Pa.,  C.  C,  481. 


A  municipality  cannot  bargain  away  its  right  to 
exercise  at  all  times  its  police  power  or  enter  into  any 
contract  by  which  the  free  exercise  of  the  police  power 
which  is  delegated  to  it  by  the  State,  can  be  depreciated, 
limited  or  destroyed. 

A  borough  cannot,  in  granting  to  an  electric  light 
company  the  right  to  erect  poles  and  wires  in  the 
streets,  deprive  itself  of  the  right  thereafter  to  impose 
a  license  tax  upon  the  company  for  such  poles  and  wires, 
under  its  police  powers.  Coatesville  Borough  vs, 
Coatesville  E.  L.  H.  &  P.  Co.,  32  Sup.  Ct,  513. 


The  North  Springfield  Water  Company  has  four 
or  five  miles  of  mains  along  the  highways  in  the  town- 
ship of  Springfield,  a  township  of  the  first  class.  The 
township  authorities  passed  an  ordinance  requiring  the 
water  company  to  pay  one  dollar  for  a  permit  to  open 
the  surface  of  any  highway,  and  also  imposing  upon  the 
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water  company  the  duty  "to  erect,  and  thereafter  for- 
ever maintain,  one  fire  plug  for  each  and  every  one 
thousand  continuous  feet  of  its  line  heretofore  laid  or 
to  be  laid  in  the  township,  which  said  plugs  ******  shall 
be  constantly  and  forever  kept  in  repair  and  suffi- 
ciently supplied  by  said  applicant  with  water  for 
ready  use  in  case  of  fire  at  his,  their  or  its  exclusive  ex- 
pense, and  on  the  failure  of  such  applicant  to  maintaiq 
such  fire  plugs,  the  said  Board  of  Commissioners  shall 
have  the  undisputed  right  to  move  his,  their  or  its  pipe.' 


The  assent  of  the  township  was  not  necessary  to 
give  the  water  company  the  right  to  enter  upon  the  pub- 
lic roads.  If  such  assent  were  requisite,  still  the  town- 
ship would  have  no  right  to  couple  it  with  any  con- 
dition or  restriction  not  imposed  by  the  Acts  under 
which  the  defendant  was  charterd.  ******  The  Act  of 
1874  and  its  amendments  do  not  confer  upon  the  town- 
ship any  rights  except  such  as  related  to  the  protection 
and  convenience  of  public  travel  on  streets  occupied  by 
the  water  company.  What  right  has  the  township  to 
determine  that  free  water  shall  be  supplied  by  the  de- 
fendant company?  ******  The  township  has  no  right 
to  collect  toll  from  the  water  company  for  the  privilege 
of  doing  business  within  the  township.  The  right  to 
furnish  water,  and  charge  a  reasonable  rate  for  the 
service,  was  conferred  by  the  Legislature.  The  right  to 
use  the  public  highways  for  that  purpose  was  conferred 
by  the  same  authority.  Where  the  right  to  occupy 
streets  without  the  consent  of  the  municipality  is  given 
by  the  Legislature  the  municipality  is  not  in  a  position 
to  impose  terms.     It  has  no  power  to  do  so. 

"And  now  April  25,  1904,  the  ordinance,  so  far  as 
it  relates  to  a  fee  of  one  dollar  for  a  permit  to  open 
a  street  is  valid  as  a  proper  police  regulation,  but  the 
conditions  coupled  to  the  permit  requirmg  free  fire 
plugs  and  free  water  in  case  of  fire  are,  in  our  opinion. 
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invalid,  and  the  preliminary  injunction  is  therefore  re- 
fused." Township  of  Springfield  vs.  North  Springfield 
Water  Company  et.  al.,  C.  P.  of  Montgomery  County. 
No.  3  March  Term  1904. 


CHAPTER  VIII. 


Municipal   and   Contractural   Relations. 

The  "General  Borough  Act"  of  April  3,   185 1,  P. 
L.,  320,  Section  2,  gives  boroughs  the  authority  to 
"******  light  the  streets,  to  provide  a  sup- 
ply of  water  for  the  use  of  the  inhabitants  ****** 
to  make  all  needful  regulations  for  the  protec- 
tion of  pipes,  lamps,  reservoirs  and  other  con- 
struction or  apparatus,  and  to  prevent  the  waste 
of  water  so  supplied." 

The  Act  of  May  23,  1874,  P.  L.,  277,  Section  i  au- 
thorizes cities  of  the  third  class  to 

"supply  with  water  the  city  and  such  per- 
sons, partnerships  and  corporations  therein  as 
may  desire  the  same,  at  such  prices  as  may  be 
agreed  upon,  and  for  that  purpose  to  have  at 
all  times  the  unrestricted  right  to  make,  erect 
and  maintain  all  proper  water  works,  ma- 
chinery, buildings,  cisterns,  reservoirs,  pipes 
and  conduits  for  the  raising,  reception,  con- 
veyance and  distribution  of  water,  or  to  make 
contracts  with  and  authorize  any  persons, 
company  or  association  to  erect  all  proper  water 
works,    machinery,   buildings,    cisterns,   reser- 
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voirs,  pipes  and  conduits  for  the  raising,  recep- 
tion, conveyance  and  distribution  of  water,  and 
give  such  persons,  company  or  association  the 
exclusive  privilege  of  furnishing  water  as 
aforesaid,  for  any  length  of  time  not  exceeding 
ten  years." 
Boroughs  and  cities  of  the  third  class  under  the 

above  Acts   have  two   methods  of  providing  a  water 

supply  for  the  inhabitants. 

1.  By  building  municipal  works. 

2.  By  contracting  for  a  supply  with  a  company 
authorized  to  furnish  it. 

"The  legislature  authorized  the  municipality  to 
adopt  either  method,  but  there  is  no  grant  of  power 
to  put  both  methods  in  operation  at  the  same  time  in 
the  same  city.  The  legislature  did  not  contemplate  a 
double  supply.    White  vs.  Meadville,  177  Pa.,  643. 


A  borough  is  a  mere  agency  of  the  State  for  gov- 
ernmental purposes.  The  legislature  has  the  right  to 
take  away  the  right  of  a  borough  under  the  Act  of  185 1, 
to  construct  water  works,  and  it  may  exercise  this  power 
by  creating  a  corporation  and  giving  it  the  power 
previously  conferred  upon  the  borough.  The  Borough 
of  Downingtown  was  incorporated  under  the  Act  of 
185 1  with  power  "To  provide  a  supply  of  water  for 
the  use  of  its  inhabitants."  It  did  not  exercise  this 
power.  Subsequently  an  Act  was  passed  incorporating 
a  water  company  with  "exclusive  right  to  supply  gas 
and  water."  This  company  accepted  the  provisions  of 
the  new  constitution.  Held;  that  the  water  company 
had  the  exclusive  right.  The  exclusive  right  was  not 
affected  by  accepting  the  provisions  of  the  Constitu- 
tion. Downingtown  Gas  &  Water  Co.  vs.  Borough  of 
Downingtown,   175  Pa.,  341. 
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The  'Meadville  Case. 

Where  a  water  company  has  been  organized  under 
the  Act  of  April  29,  1874,  to  supply  a  city  with  water, 
and  the  municipality  has  entered  into  a  contract  with 
the  company,  and  permitted  it  to  lay  its  pipes,  the  power 
having  been  once  exercised  to  supply  the  city  by  con- 
tract through  another  creature  of  the  same  sovereign, 
the  municipal  function  has  passed  from  the  city,  and 
it  cannot  subsequently  erect  and  maintain  water-works 
to  supply  its  citizens  with  water  in  the  manner  con- 
templated by  the  Act  of  May  23,  1874.  The  legislature 
authorized  the  municipality  to  adopt  either  method, 
but  there  is  no  grant  of  power  to  put  both  methods  in 
operation  at  the  same  time  in  the  same  city.  At  the 
end  of  twenty  years  if  the  city  desires  to  supply  its 
citizens  with  water  it  can  do  so  only  by  purchasing  the 
works  of  the  company  in  the  mode  pointed  out  by  the 
Act.  (Lehigh  Water  Co/s  Appeal,  102  Pa.,  515,  distin- 
guished, and  Howard's  Appeal,  162  Pa.,  374,  overruled.) 

A  municipality  has  no  implied  power  from  the  mere 
fact  of  its  creation  to  engage  in  the  business  of  sup- 
plying its  citizens  with  water  for  pay.  It  cannot  do 
so  except  by  virtue  of  expressed  legislative  authority. 

Meadville  was  incorporated  under  the  Borough 
Act  of  185 1  which  gives  authority  to  boroughs  to  ''light 
the  streets,  to  provide  a  supply  of  water  for  the  use 
of  the  inhabitants  ******  to  make  all  needful  regulations 
for  the  protection  of  pipes,  lamps,  reservoirs  and  other 
constructions  or  apparatus,  and  prevent  the  waste  of 
water  so  supplied."  It  contracted  with  the  water  com- 
pany for  a  supply  of  water  for  its  inhabitants.  In  1891 
by  proper  official  action  it  accepted  the  provisions  of 
the  Act  of  1874  and  became  a  city  of  the  third  class. 
Held;  that  it  was  bound  by  its  contract  and  could  not 


PENNA.  COURT  OPINIONS  400 

build  a  works  under  the  provisions  of  the  Act  of  May 
23,  1874.  In  delivering  the  opinion  of  the  Supreme 
Court  Mr.  Justice  Dean  says,  inter  alia:  "It  is  perhaps 
needless  to  say  the  question  raised  is  not  altogether 
free  from  difficulty,  and  we  might  avoid  passing  upon 
it  in  this  particular  case;  but  the  same  question  is  al- 
ready before  us  in  one  other  case,  and  like  circumstances 
existing  in  perhaps  a  hundred  others,  involving  millions 
of  property,  may  raise  it  in  the  future;  therefore,  our 
plain  duty  is  to  pass  upon  it  here.  We  have  had  the 
aid  of  full  and  able  argument  on  each  side ;  the  full  bench 
has  given  it  prolonged  and  complete  consideration  in 
all  its  aspects,  and,  as  a  result,  this  judgment  is  fully 
concurred  in  by  every  member  of  the  Court."  ****** 

"Here  then,  plainly,  were  two  distinct  methods  by 
which  the  municipality  could  supply  its  citizens  with 
water;  by  putting  either  method  in  operation,  the  same 
end  was  accomplished,  that  is,  the  supplying  of  the  citi- 
zens with  water;  there  is  no  repugnancy  in  the  provi- 
sions of  the  two  Acts  on  the  assumption  that  one  or 
the  other  alone  will  be  adopted  to  affect  the  purpose; 
there  will  be  a  decided  repugnancy  in  their  operation, 
if  both  be  put  at  work  at  the  same  time  to  effect  that 
purpose.  If  anything  he  manifest,  it  is,  that  if  two 
water  mains  be  laid  side  by  side  on  the  same  street, 
equally  accessible  to  the  householder  on  each  side, 
conveying  double  the  quantity  needed,  with  double  sets 
of  hydrants,  pumping  stations,  offices,  salaries,  and  ex- 
penses, one  or  the  other  must  be  abandoned.  No  com- 
munity will  pay  double  for  any  article  of  necessity  or 
luxury.  If  tne  property  holder  must,  by  compulsory 
taxation,  support  the  municipal  system,  he  will 
not  voluntarily  support  the  private  corporation  system; 
such  a  conflict  of  interests  will  inevitably  bankrupt  the 
system  which  depends  on  the  voluntary  patronage  of 
the  public.  We  hesitate  to  assume,  every  court  is  bound 
to  hesitate  long  before  assuming,  the  legislature  intends, 
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by  grants  to  distinct  corporations  for  public  purposes, 
there  shall  arise  such  conflict  in  the  exercise  of  the 
franchises  as  will  result  in  the  practical  destruction  of 
property  of  any  citizen  without  compensation  ******." 

"The  primary  grant  was  the  power  to  supply;  the 
secondary  one,  the  grant  of  two  distinct  methods  of  ex- 
ercising the  power,  either  of  which  might  be  adopted. 
There  was  no  grant  of  power  to  put  both  methods  in 
operation  at  the  same  time.  For  once  the  power  has 
been  exercised  to  supply  the  city  by  contract  through 
another  creature  of  the  same  sovereign,  then  the  munici- 
pal function  has  passed  from  the  city,  and  must  be 
performed  by  the  other  contracting  party,  which  last 
has  rights  and  obligations  imposed  upon  it  by  law,  as 
clearly  defined  and  as  capable  of  enforcement  as  those 
of  the  city.  As  long  as  the  city  keeps  within  the  scope 
of  its  powers  to  bargain,  it  must  stand  by  the  bargain 
the  same  as  an  individual.  We  do  not  doubt  the  legis- 
lature could,  by  the  Act  of  May  23,  1874,  have  granted 
to  the  city  the  right  to  change  back  and  forth  from  one 
method  of  supply  to  the  other,  as  whim  or  interest  might 
dictate ;  it  is  sufficient  to  say,  it  did  not  do  so.  ******  At 
the  end  of  twenty  years  the  defendants  have  a  right  to 
take  the  works  at  a  price  fixed  by  the  law,  and  that 
is  one  of  computation.  True,  as  to  the  city,  the  taking 
of  the  works  is  only  permissive ;  it  is  not  bound  to 
take  them,  while,  if  the  city  demands  plaintiffs  are 
bound  to  surrender  them.  But  if  the  city  does  not  chose 
to  become  the  owner  of  the  works  in  the  mode  pointed 
out  in  the  Act,  it  has  no  power  to  destroy  their  value 
by  duplicating  them  at  the  expense  of  the  tax  payers. 

"In  Howard's  Appeal,  supra,  it  was  assumed  by  all 
parties  in  the  court  below,  and  by  the  learned  judge 
of  that  court,  that  the  authority  of  the  municipality  to 
violate  its  contract  existed.  On  the  appeal,  the  point 
pressed  in  this  case  was  scarcely  touched  upon  in  the 
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argument.  With  the  greatest  reluctance  on  the  part  of 
every  member  of  this  court  the  decree  of  the  court  be- 
low was  affirmed.  ******  It  was  a  mistake.  We  now 
are  glad  of  the  opportunity  for  correction,  especially  so, 
because  the  example  of  Millvale  borough  seems  to  have 
mislead  other  municipal  corporations  to  adopt  the  same 
course  of  action.  Luzerne  Water  Co.  vs.  Toby  Creek 
Water  Company,  148  Pa.,  568,  also  cited  by  defendant 
was  a  controversy  between  two  rival  companies,  and  the 
power  of  the  municipality  did  not  come  in  question." 
White  et.  al.  vs.  City  of  Meadville,  177  Pa.,  643. 


Where  a  water  company  has  been  organized  under 
the  Act  of  April  29,  1874,  P.  L.,  73,  to  supply  a  borough 
with  water  and  the  borough  has  entered  into  a  contract 
with  the  company,  and  permitted  it  to  lay  its  pipes, 
the  borough  cannot  subsequently  erect  and  maintain 
water  works  to  supply  its  citizens  with  water. 

In  the  opinion  of  the  Supreme  Court  Mr.  Justice 
Dean  says,  inter  alia:  "We  have  handed  down  this  day 
the  opinion  in  White  et.  al.  vs.  City  of  Meadville  and 
on  the  main  question  it  rules  the  case  against  the  de- 
fendants. The  learned  judge  of  the  court  below  cited 
and  relied  on  Howard's  Appeal,  162  Pa.,  374,  as  ruling 
the  question  before  him.  In  White  vs.  Meadville,  we, 
after  a  full  consideration,  have  concluded  the  decision 
in  that  case  should  not  be  followed.  ******  We  have  de- 
cided in  White  vs.  City  of  Meadville,  on  a  construction 
of  the  Acts  of  Assembly,  the  legislature  never  did  in- 
tend to  commit  the  duty  of  supplying  water  to  a  mu- 
nicipality to  two  different  agencies,  both  in  operation  at 
the  same  time.  The  borough  had  authority  "to  provide 
a  supply  of  water  for  the  use  of  the  inhabitants."  This 
supply  was  provided  by  the  Union  Water  Company, 
subject  to  such  regulation   in  regard  to  streets,  roads 
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and  grades  as  the  borough  imposed.  The  borough  did 
not  attempt  to  construct  works  until  years  after  the 
water  company  had  laid  its  mains,  and  the  public  had 
been  served.  The  rights  of  the  water  company  vested 
by  consent  of  the  municipality  and  its  contract  to  sup- 
ply water  for  public  purposes."  Metzgar  vs.  Beaver 
Falls  Borough,  178  Pa.,  i. 


Where  a  water  company  has  been  organized  under 
the  Act  of  April  29,  1874,  P.  L.,  73,  to  supply  a  borough 
with  water,  and  the  borough  has  entered  into  a  con- 
tract with  the  company  and  permitted  it  to  lay  its 
pipes,  the  borough  cannot  subsequently  erect  and  main- 
tain water  works  to  supply  its  citizens  with  water. 

The  borough  of  Rochester  was  incorporated  and  ac- 
cepted the  provisions  of  the  general  borough  act  of 
1851.  The  water  company  was  incorporated  in  1890 
(attention  was  called  by  defendant's  counsel  to  the  fact 
that  the  company  was  incorporated  after  the  passage 
of  the  Act  of  June  2,  1887,  and  under  the  rulings  in 
148  Pa.,  568,  did  not  have  an  exclusive  franchise.)  In 
1890  a  contract  was  entered  into  between  the  borough 
of  Rochester  and  the  water  company  for  five  years, 
with  the  option  to  continue  the  contract  five  years 
longer. 

The  Supreme  Court  in  a  per  curiam  opinion  says, 
inter  alia:  "The  facts  and  conclusions  of  law,  thus 
satisfactorily  established,  bring  this  case  fairly  within 
the  priciples  recognized  and  applied  in  Metzgar  vs.  Bor- 
ough of  Beaver  Falls,  178  Pa.,  i,  and  entitle  the  plain- 
tiffs to  the  decree  recommended  by  the  referee  in  his 
eighth  conclusion  of  law."  Wilson  et.  al.  vs.  Rochester 
Borough,   180  Pa.,  509. 
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The  Troy  Water  Company  was  incorporated  in 
1878  under  the  Act  of  1874.  Its  mains  and  works  were 
constructed  with  the  consent  and  invitation  of  the  bor- 
ough and  it  made  a  contract  not  only  for  supplying  the 
borough,  but  for  supplying  the  householders  along  its 
mains.  The  borough  of  Troy  in  1894  commenced  to  lay 
pipe  and  build  cisterns  for  fire  purposes  and  in  1896 
began  to  supply  householders  and  charge  compensation 
for  the  same.  Whereupon  the  Troy  Water  Company 
commenced  its  suit. 

Mr.  Justice  Dean  in  delivering  the  opinion  of  the 
Supreme  Court  says,  inter  alia:  "In  the  interval  be- 
tween the  entry  of  the  Troy  Water  Company  and  the 
determination  of  the  borough  to  supply  itself,  the  bor- 
ough had  paid  to  the  company  considerable  amounts  for 
the  use  of  its  water,  and  the  company  was  supplying 
householders  along  the  route  of  its  mains.  These  are 
about  the  same  facts  as  those  in  Metzgar  vs.  Beaver 
Falls  Borough,  178  Pa.,  i ;  White  vs.  City  of  Meadville, 
177  Pa,,  643 ;  Wilson  vs.  Borough  of  Rochester,  180  Pa., 
509  and  Carlisle  Gas  &  Water  Company  vs.  Carlisle 
Water  Company,  43  W.  N.  C,  108."  ******  ''We  thought, 
that  in  the  law  as  settled  and  announced  in  the  cases 
cited,  the  whole  question  was  effectually  disposed  of 
by  this  court.  But,  it  seems,  there  is  still  doubt  in 
the  minds  of  some  of  the  profession  as  to  the  finality 
of  our  decisions.  ******  We  think  it  is  clearly  manifest 
from  all  the  evidence,  as  well  as  findings  of  the  court 
below,  that  when  the  company  determined  on  the  erec- 
tion of  its  works,  it  was  the  understanding  and  agree- 
ment of  both  parties  that  the  borough  counsel  was  ex- 
ercising its  municipal  privilege  under  the  Act  of  1851 
to  supply  the  borough  with  water  by  its  implied  con- 
tract with  the  water  company.  That  company,  relying 
on  the  provisions  of  the  Act,  laid  its  mains  and  the 
public  has  ever  since  been  served.  This  exhausted  the 
municipal   right  of  the  borough   to  supply  water.     It 
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chose  not  to  do  the  work  itself,  but  to  contract  with  a 
private  corporation  to  do  that  which  it,  itself,  might 
have  done;  the  company  came  into  existence,  and  the 
obligation  of  the  borough  was  fixed ;  municipal  authori- 
ty under  the  Act  therefore  was  exhausted.  We  have 
said  this  so  often  in  the  cases  cited,  and,  as  we  thought, 
so  plainly,  that  we  ought  not  to  be  called  on  to  say  it 
again." 

"As  to  the  next  defense  raised,  that  the  supply  was 
inadequate,  this  is  not  a  defense  in  this  form  of  action 
The  remedy  is  not  one  of  practical  confiscation  of  the 
franchise  of  the  water  company,  as  pointed  out  in  Bry- 
nier  vs.  Butler  Water  Company,  172  Pa.,  489,  but  is 
by  a  proper  proceeding  in  the  court  to  compel  it  to  per- 
form its  contract,  express  or  implied.  As  we  held  sub- 
sequent to  Brymer  vs.  Butler  Water  Company,  supra, 
also  in  Du  Bois  Borough  vs.  Water  Works,  and  as  is 
well  said  by  the  learned  judge  of  the  court  below,  the 
corporate  officers  of  the  Troy  borough  could  not  make 
themselves  judges  of  both  the  law,  and  the  facts,  and 
trample  upon  the  rights  of  the  plaintiff  with  a  strong 
hand  instead  of  resorting  to  the  court  for  redress."  Troy 
Water  Company  vs.  Troy  Borough,  200  Pa.,  453. 


Under  the  present  legislation  a  municipality  may 
adopt  one  of  two  courses  to  supply  itself  with  water. 
I  It  may  build  works.  2.  It  may  contract  with  a 
water  company.  It  may  not  adopt  both  methods.  The 
selection  of  one  is  necessarily  a  rejection  of  the  other. 
When  the  borough  has  made  its  election  of  ownership 
of  stock  and  participation  in  the  management  of  the 
company  it  cannot,  by  selling  its  stock  and  divesting 
itself  of  such  management,  acquire  the  right  to  make 
a  contract  with  another  corporation  to  supply  the  bor- 
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ough  with  water.     Carlisle  Gas  &  Water  Company  vs. 
Carlisle  Water  Company  et.  al.,   i88  Pa.,  51. 


Where  a  water  company  incorporated  by  the  special 
Act  of  March  10,  1865,  accepted  in  1893  the  provi- 
sions of  the  entire  constitution  and  of  the  Act  of  1874, 
it  thereby  lost  its  exclusive  franchise  granted  in  its 
charter,  but  it  gained  in  lieu  thereof  the  exclusive  privi- 
lege given  to  water  companies  by  Qause  3,  Section  34, 
of  the  Act  of  1874.  Where  such  a  company  has  a  con- 
tract, express  or  implied,  with  a  borough  to  furnish 
water  for  fire  protection,  the  borough  has  no  power 
after  the  company  has  accepted  the  constitution  and 
Act  of  1874,  to  erect  a  water  works  of  its  own. 

The  fact  that  the  water  company  accepted  the  pro- 
visions of  the  constitution  and  of  the  Act  of  1874  after 
the  passage  of  the  Act  of  June  2,  1887,  abrogating  the 
special  privileges  of  water  companies,  does  not  deprive 
the  company  of  the  exclusive  privileges  of  the  Act  of 

1874. 

"When  the  Tyrone  Water  Company,  plaintiff,  on 
September  i,  1893,  accepted  the  provision  of  the  con- 
stitution and  of  the  Act  of  April  29,  1874,  and  its  sup- 
plements, it  put  itself  on  a  par  with  like  water  companies 
chartered  immediately  subsequent  to  the  passage  of  said 
Act.  It  lost  its  exclusive  franchise  granted  by  its 
charter,  but  gained,  in  lieu  thereof,  the  exclusive  privi- 
lege given  to  water  companies  by  Clause  3,  Section  34, 
of  said  Act  of  April  29,  1874,  P.  L.,  1874,  P.  94.  ****** 
The  borough  of  Tyrone,  therefore,  has  no  right  to  con- 
struct a  municipal  water  plant;  if  said  borough  desires 
to  own  its  own  water  works,  it  must  buy  out  the  water 
company  in  accordance  with  the  provisions  of  said 
hereinbefore  recited  Clause  7,  Section  34,  Act  of  April 
29,  1874,  P.  L.,  1874,  P.  95.  ******  True,  there  was  no 
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express  contract  as  in  the  case  of  White  vs.  Meadville, 
supra,  but  there  was  an  implied  contract,  and  the  Down- 
ingtown  Water  Case,  supra,  is  persuasive  at  least  that 
an  implied  contract  is  as  binding  as  an  express  one.  The 
Tyrone  Water  Company  supplied  fire  protection  to  the 
borough,  when  the  credit  of  that  municipality  was  so 
low  that  it  could  only  market  its  bonds  at  ninety  cents 
on  the  dollar  to  provide  the  wherewithal  to'  purchase 
fire  plugs.  Then  as  the  borough  increased  in  popula- 
tion and  territory  the  water  company  likewise  increased 
its  plant  to  supply  the  increased  needs,  and  extended  its 
pipes  to  give  additional  fire  protection.  True,  plaintiffs 
can  only  show  two  or  three  specific  requests  by  the 
borough  authorities  for  such  increase  of  plant,  or  ex- 
tension of  pipes.  But  the  action  of  the  borough,  in  levy- 
ing a  water  tax  under  the  provision  of  the  Act  of  April 
i6,  1875,  P-  L.,  1875,  P.  55,  is  persuasive  at  least  of 
such  contract,  and  also  that  the  borough  had  adopted 
the  method  of  supplying  itself  with  water  through  the 
medium  of  a  water  company.  And  did  not  the  accept- 
ance of  such  facilities  extended  and  made  possible  by 
the  water  company,  amount  to  an  implied  contract? 
Would  it  not  be  inequitable  to  allow  the  borough,  in 
its  comparative  strength,  to  repudiate  the  implied  con- 
tract? ******  Tyrone  Gas  &  Water  Company  vs.  Bor- 
ough of  Tyrone,  195  Pa.,  566. 


But  where  there  never  has  been  a  contract,  either 
express  or  implied,  the  borough  has  never  exercised  its 
right,  or  exhausted  its  power,  and  it  may  build  a  muni- 
cipal water  plant,  even  thouc^h  a  private  water  company 
has  its  lines  laid  in  the  streets,  and  is  supplying  the 
public. 

A  water  company  incorporated,  without  exclusive 
privileges,  prior  to  the  Act  of  April  29,  1874,  which  has 
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supplied  water  to  the  residents  of  a  town  prior  and*  sub- 
sequent to  its  incorporation  as  a  borough,  but  which 
has  never  had  any  contract  with  the  borough,  and  has 
never  by  any  action  of  the  borough  been  induced  to  ex- 
tend its  pipes  or  expend  money  upon  its  plant,  is  not 
entitled  to  an  injunction  to  restrain  the  borough  from 
establishing  and  maintaining  water  works  of  its  own. 
"We  find  nothing  in  the  case  that  brings  it  within 
the  controlling  principles  of  White  vs.  Meadville,  177 
Pa.,  643;  Metzgar  vs.  Beaver  Falls,  178  Pa.,  i,  or  Wil- 
son vs.  Rochester,  180  Pa.,  509,  on  which  the  plaintiff 
relies.  In  each  of  those  cases  the  respective  municipali- 
ties had  exercised  their  charter  right  to  furnish  a  sup- 
ply of  water  through  the  agency  of  the  several  water 
companies  with  which  they  respectively  had  entered 
into  contractural  relations  for  that  purpose.  No  such 
relation  ever  existed  between  the  parties  to  this  con- 
tention, and  hence  defendant  is  not  affected  by  the  con- 
sequences that  might  have  resulted  therefrom."  Center 
Hall  Water  Company  vs.  Center  Hall  Borough,  186  Pa., 

74. 


"When  a  water  company  under  its  charter  was  re- 
quired to  furnish  water  free  to  a  borough  for  extinguish- 
ing fires,  the  acceptance  of  such  water  by  the  borough 
does  not  forfeit  the  borough's  right  to  provide  a  sup- 
ply of  water  for  the  use  of  its  inhabitants."  Boyertown 
Water  Company  vs.  Boyertown  Borough,  200  Pa.,  394. 


"The  Hastings  Water  Company,  having  been  in- 
corporated since  the  passage  of  the  Act  of  June  2,  1887, 
is  not  possessed  of  any  exclusive  privileges.  Luzerne 
Water   Company   vs.    Water   Company,    148   Pa.,    568; 
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Boyertown  Water  Company  vs.  Boyertown,  200  Pa., 
394.  Unless  therefore  some  agreement  is  shown  by 
which  the  hands  of  the  borough  are  tied,  its  right  to 
build  its  own  water  works  cannot  be  questioned.  No 
express  contract  has  been  shown,  nor  are  we  able  to 
see  anything  in  the  evidence  from  which  a  contract  can 
be  implied.  ******  It  is  admitted  by  counsel  for  appel- 
lant that  there  is  no  express  contract  between  the  bor- 
ough and  the  water  company,  and  our  examination  of 
the  evidence  has  not  disclosed  anything  which  warrants 
the  finding  of  an  implied  contract  for  service,  which 
prevents  the  borough  from  erecting  and  maintaining  its 
own  system  of  water  works.  The  bill  was  therefore 
properly  dismissed."  Hastings  Water  Company  vs. 
Borough  of  Hastings,  Pa.  Supreme  Court.  Opinion 
filed  January  7,   1907,  216  Pa.,   178. 


All  the  cases  hereinbefore  cited  were  between  mu- 
nicipalities and  water  companies.  In  the  two  follow- 
ing cases  a  second  water  company,  chartered  in  the 
district,  was  involved  in  the  controversy. 

Where  a  borough  has  been  enjoined  from  construct- 
ing municipal  water  works  because,  by  a  contract  with 
a  private  corporation,  it  had  exhausted  its  municipal 
power  to  introduce  water,  it  will  not  be  permitted  to 
accomplish  in  an  indirect  way,  what  it  has  no  power  to 
do  directly,  and  therefore  it  cannot  subsequently  make  a 
contract  with  another  private  corporation  to  supply  the 
borough  with  water  for  fire  and  other  purposes;  to 
supply  the  citizens  of  the  borough  with  water  at  rates 
designated  in  the  contract,  and  to  sell  the  plant  to  the 
borough  at  a  price  not  exceeding  the  cost  of  the  same. 

"In  Metzgar  vs.  Borough  of  Beaver  Falls,  178  Pa., 
I,  for  the  reasons  there  at  length  given,  the  defendant 
was  enjoined  from  constructing  municipal  water  works, 
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principally,  however,  because  it  had  already  exhausted 
its  municipal  power  to  introduce  water,  by  its  contract 
theretofore  made  with  the  Union  Water  Company,  a 
private  corporation.  Immediately  following  the  decision 
in  that  case,  a  number  of  the  taxpayers  of  the  borough 
made  application  and  obtained  a  charter  for  the  Peo- 
ple's Water  Company,  to  supply  water  to  the  same 
borough;  then  an  ordinance  was  presented  in  borough 
councils,  which  passed  first  reading,  enacting  that  the 
borough  should  execute  a  contract  with  the  new  com- 
pany to  supply  it  with  water  for  fire  and  other  purposes 
for  the  period  of  ten  years  from  January  i,  1898,  at 
an  annual  compensation  of  $4000;  further,  that  the 
company  should  furnish  to  all  citizens,  by  the  latest 
improved  methods  water  at  certain  rates;  an  elaborate 
table  of  which  rates  was  to  be  embodied  in  the  contract ; 
further,  that  the  borough  should  have  the  right  to  pur- 
chase at  any  time  after  the  completion  of  the  plant  the 
fire  hydrants  put  in  by  the  company,  at  the  price  of 
$6000;  further,  that  after  the  completion  of  the  plant 
the  borough  should  have  the  right  to  purchase  the  plant 
of  the  company  at  a  price  not  exceeding  the  cost  of  the 
same.  The  court  below,  after  hearing,  enjoined  coun- 
cils from  adopting  that  part  of  the  contract  providing 
for  the  purchase  of  the  plant  after  completion,  but  de- 
clined to  otherwise  interfere." 

"The  proposed  contract  is  palpably  an  attempt  to 
evade  the  decree  of  this  court  in  Metzgar  vs.  Borough  of 
Beaver  Falls,  Supra.  We  held  in  that  case  that,  under 
the  Act  of  185 1,  the  borough  might  adopt  either  of  two 
methods  for  the  supply  of  water.  It  might  build  its 
own  works,  as  many  boroughs  have  done,  or  it  might 
contract  with  a  private  corporation  for  the  same  pur- 
pose; but  it  could  not  have  both  methods  in  operation 
at  the  same  time.  The  adoption  of  either  was  the  ex- 
haustion of  municipal  power  on  that  subject.  *♦♦***" 

"What  is  this  contract,  in  substance?    Clearly,  noth- 
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ing  but  a  contract  by  an  owner  with  a  builder,  if  the 
owners  so  choose  to  regard  it ;  the  borough  has  the  right 
to  purchase  at  cost  the  plant,  as  soon  as  completed, 
and  for  $6000  the  hydrants;  then  it  becomes  the  owner 
of  a  municipal  water  plant  which  it  must  operate  as 
such;  the  very  action  that  was  enjoined  in  the  case 
cited.   ******" 

"Merely  enjoining,  embodying  in  the  contract  the 
right  to  immediately  purchase  the  plant  does  not  reach 
the  illegal  act.  It  is  true,  that  provision  unmistakably 
discloses  the  purpose  to  evade  our  former  decree;  but 
this  purpose  is  still  to  a  large  extent  carried  out  by  the 
provisions  for  introduction  of  the  water,  and  the  abso- 
lute payment  of  the  sum  of  $4000  annually,  and  the  right 
to  purchase  the  hydrants  for  $6000.  We  express  no 
opinion  as  to  the  right  of  the  borough,  by  proper  as- 
sent, to  permit  a  second  company  to  lay  pipes  on  the 
streets  and  alleys  within  its  limits.  That  question  is 
not  before  us.  We  do  hold,  however,  that  the  borough 
cannot  indirectly  and  evasively  do  that  which  by  our 
former  decree  it  was  prohibited  from  doing  directly; 
it  exhausted  its  power  to  contract  with  water  companies 
for  municipal  purposes  when  it  made  its  contract  with 
the  Union  Company."  Welsh  vs.  Borough  of  Beaver 
Falls  et.  al.,  186  Pa.,  578. 


The  Phillipsburg  Water  Company  had  an  exclusive 
charter  granted  prior  to  the  passage  of  the  Act  of  June 
2,  1887.  But  it  lost  its  exclusive  right  by  paying  the 
dividend  prescribed  in  the  Act  of  1874.  Another  water 
company  was  chartered  in  the  district.  Held;  that  the 
borough,  on  the  expiration  of  its  contract  with  the  old 
water  company,  was  free  to  contract  with  either  of 
the   companies. 

"A  borough  on  the  conclusion  of  its  contract  with 
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a  water  company  may  contract  with  any  other  properly 
authorized  company.  With  the  ending  of  the  exclusive 
privilege  of  the  Phillipsburg  Water  Company  the  door 
was  open  for  the  entry  of  all  comers  properly  author- 
ized. Any  other  water  company  could  come  in,  or  the 
borough  itself  could  erect  its  own  works,  subject  only 
to  the  terms  of  its  existing  contract  with  the  appellant. 
That  agreement  however  did  not  cover  a  supply  of 
water  for  municipal  purposes  in  perpetuity.  It  was  for 
a  fixed  and  definite  period  of  twenty  years.  When  that 
time  expired  the  borough  was  under  no  compulsion  to 
continue  to  take  water  for  public  purposes.  It  was  at 
liberty  to  discontinue  the  supply  altogether,  if  it  saw 
fit,  or  to  make  such  arrangements  for  its  continuance  as 
it  deemed  proper."  Phillipsburg  Water  Company  vs. 
Phillipsburg  Borough,  203  Pa.,  562. 


The  liability  of  water  companies,  under  -their  con- 
tract with  the  municipalities  they  serve,  has  been  passed 
upon  by  the  courts  in  the  following  cases : 

The  grounds  on  which  equity  interferes  for  the 
recision  of  contracts  are  distinctly  marked.  They  are 
principally  fraud,  mistake,  turpitude  of  consideration  and 
circumstances  entitling  relief  on  the  principal  of  quia- 

timet.     The  failure  of  a  water  company  to  furnish  an 

adequate  supply  of  water,  arising  as  it  did  from  a  mutual 

mistake  in  the  quantity  procurable  from  the  source  of 

supply  designated   in   the   contract,   was   not   sufficient 

cause  for  a  court  of  equity  to  rescind  the  contract.     A 

borough  has  the  same  right  as  an  individual  under  the 

Act  of  1874  to  file  a  bill  to  compel  the  water  company 

to  correct  the  evils  complained  of.     Du  Bois  Borough 

vs.  Du  Bois  Water  Company  et.  al.,  176  Pa.,  430. 
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When  a  contract  between  a  borough  and  a  water 
company  provides  that  the  water  for  a  borough  shall 
only  be  drawn  from  a  certain  designated  land,  and  it 
turns  out  that  there  is  not  sufficient  water  on  the  desig- 
nated land  to  supply  the  borough,  the  borough  cannot 
by  ordinance  rescind  the  contract.  Such  a  contract  is 
not  entire,  and  the  borough  is  liable  for  the  water  ac- 
tually used,  although  it  falls  short  of  the  contract  quan- 
tity. The  ordinance  of  the  borough  rescinding  the  con- 
tract was  beyond  its  authority.  It  was  shown  the  bor- 
ough servants  had  used  the  water  notwithstanding  the 
ordinance  rescinding  the  contract.  For  such  use  the 
borough  is  responsible.  Even  if  the  borough  was  au- 
thorized to  rescind  the  contract,  it  could  not  escape 
liability  for  continued  use  by  its  agents.  It  was  bound, 
to  not  only  notify  them  to  stop,  but  to  see  that  they 
obeyed.  Du  Bois  Water  Company  vs.  Borough  of  Du 
Bois,  176  Pa.,  439. 


"Discussion  of  the  authorities  of  other  jurisdic- 
tions is  unnecessary  where  our  own  adjudications  are 
adequate  and  satisfactory." 

"The  defendant,  a  water  company  engaged  in  the 
business  of  furnishing  water  to  consumers  for  private 
gain,  entered  into  a  contract  with  the  Commissioners  of 
Lower  Merion  Township,  for  a  valuable  consideration, 
to  furnish  and  place  in  position  54  fire  hydrants,  and 
furnish  water  to  the  same  for  the  purpose  of  extinguish- 
ing fires,  agreeing  to  keep  the  hydrants  in  serviceable 
condition  and  supplied  with  water.  The  question  for 
determination  was  the  defendant's  liability  for  the  de- 
struction of  plaintiff's  property  by  fire,  assuming  that 
the  approximate  cause  of  its  destruction  was  the  in- 
sufficiency of  the  only  available  hydrant  in  point  of  lo- 
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cation,  and  further  that  the  insufficiency  was  due  to  de- 
fendant's negligence." 

"It  was  conceded  that  no  contractural  relations  be- 
tween the  plaintiff  and  defendant  resulted  over  the 
agreement.  Plaintiff  rested  his  case  wholly  upon  the 
negligence  of  the  defendant  in  the  performance  of  a 
public  duty  which  it  had  voluntary  assumed." 

"Did  any  legal  public  duty  rest  upon  the  defendant? 
The  municipality  by  its  agreement  made  the  defendant 
its  agent.  No  higher  or  other  duty  can  rest  on  the 
agent  than  would  have  rested  on  the  principle,  so  that 
the  case  may  be  considered  as  though  the  municipality 
and  not  the  agent  were  directly  involved.  In  Grant 
vs.  City  of  Erie,  69  Pa.,  420,  pursuant  to  an  Act  of  As- 
sembly authorizing  the  City  of  Erie  to  make  and  estab- 
lish a  number  of  reservoirs,  'to  supply  water  in  case 
of  fire/  the  city  established  a  system  of  reservoirs,  but 
allowed  one  of  them  to  fall  into  decay,  so  that  it  be- 
came useless  for  the  purposes  needed.  The  plaintiff 
then  alleged  that  in  consequence  a  valuable  block  of 
buildings  belonging  to  him  had  been  utterly  destroyed 
by  fire.  He  brought  his  action  against  the  city  for  neg- 
ligence in  the  maintenance  of  the  reservoir.  On  the 
trial  a  verdict  was  directed  for  the  defendant  on  the 
ground  that  the  alleged  cause  of  loss  was  too  remote, 
with  a  strong  intimation  from  the  court  that  aside  from 
this  no  liability  attached  to  the  city,  because  no  duty 
rested  upon  the  municipality  to  maintain  a  supply  of 
water  in  the  reservoir.  The  opinion  in  this  case  fur- 
nishes an  apt  illustration  of  the  distinction  between  a 
legal  public  duty,  and  a  discretionary  authority,  on 
which  no  such  duty  can  be  predicated.  It  is  not  con- 
tended the  township  of  Merion  was  under  any  legal 
duty  to  provide  a  supply  of  water  for  fires  that  might 
occur.  It  was  a  matter  of  municipal  discretion.  If  not 
required  in  the  first  instance  to  accomplish  it,  no  obli- 
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gation  rests  upon  it  to  continue  the  supply  after  it  had 
once  been  accomplished." 

"It  is  unnecessary  to  look  beyond  the  cases  referred 
to.  Whatever  the  law  with  respect  to  liability  in  cases 
of  this  kind  may  be  in  other  jurisdictions  these  cases 
leave  us  in  no  doubt  that  the  judgment  of  the  court  be- 
low in  the  present  case  is  in  full  accord  with  what  it 
is  in  Pennsylvania."  Thompson  vs.  Springfield  Water 
Company,  215    Pa.,  275. 


An  inhabitant  in  a  borough  has  no  such  privity  in  a 
contract  between  the  borough  and  a  water  company  as 
will  enable  him  to  maintain  an  action  against  a  water 
company  for  a  loss  by  fire  on  account  of  scarcity  of 
water.  Stone  vs.  Uniontown  Water  Company,  4  Dist. 
Rep.,  431. 


"The  ownership  of  property  by  a  corporation  is  as 
absolute  and  comprehensive  as  that  by  a  private  citi- 
zen. It  includes  the  right  to  put  a  value  upon  it,  and 
determine  upon  what  terms  it  will  part  with  it,  or 
supply  its  customers  with  the  commodity  in  which  it 
deals,  in  the  same  manner  that  an  individual  or  part- 
nership could  do.  The  argument  on  the  part  of  the 
appellee,  that  the  borough  owed  to  its  citizens  the  duty 
of  furnishing  water  to  the  fire  plugs  as  a  protection 
against  fire,  is  without  merit  ******.  If  the  duty  was 
upon  the  borough,  it  has  no  business  to  shift  that  duty 
onto  the  water  company,  and  compel  the  latter  to  dis- 
charge it  without  compensation.  The  corporate  officers 
of  a  borough  cannot  make  themselves  judges  of  both 
the  law  and  the  facts,  and  trample  upon  the  rights  of 
a  water  company,  from  which  they  propose  to  take  its 
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property  with  a  strong  hand,  instead  of  resorting-  to  the 
courts  for  redress.  If  the  borough  authorities  were  not 
satisfied  with  the  rates,  their  only  remedy  was  through 
a  petition  to  the  court  of  common  pleas.  They  declined 
to  pursue  the  course  which  the  law  provided,  and  pre- 
ferred to  take  the  property  of  the  water  company  by 
force.  A  borough  has  no  more  right  to  redress  its  own 
wrongs,  in  a  manner  not  authorized  by  law,  than  has 
a  private  citizen.  One  who,  knowing  that  water  has 
been  turned  off  by  the  water  company,  turns  it  on  with- 
out authority,  intending  so  to  do,  cannot  be  heard  to 
say  that  his  intentions  were  lawful.  Tyrone  Gas  & 
Water  Co.  vs.   Tyrone  Borough,   19  Sup.   Ct.,  348. 


The  Scranton  Water  Company  established  certain 
yearly  rates.  While  these  rates  were  in  force  the  city 
authorities  passed  an  ordinance  limiting  the  charges 
for  supplying  water  to  the  inhabitants,  and  providing  a 
penalty  for  violating  the  provisions  thereof.  Held;  that 
there  was  no  legislative  authority  for  such  an  ordinance, 
the  Court  of  Common  Pleas  has  supervision  over  the 
rates  charged  by  water  companies,  and  there  is  no  au- 
thority to  transfer  the  decision  of  the  question  from  the 
court  to  the  city  councils.  Schroeder  vs.  The  Scranton 
Gas  &  Water  Company,  20  Sup.  Ct.,  255. 


When  a  borough  has  made  a  contract  within  the 
scope  of  its  corporate  powers,  and  said  contract  has 
been  carried  out  in  good  faith  by  the  other  party,  and 
the  borough  has  received  the  benefit,  and  under  which 
nothing  remains  to  do  but  to  pay  the  stipulated  consid- 
eration, in  such  case  the  borough  cannot  set  up  the 
neglect  of  its  own  officers  as  to  signing  the  ordinance, 
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of  a  purely  ministerial  capacity,  as  a  defense.  When  a 
water  company  introduces  into  a  borough  hydrants  of 
a  design  selected  by  council,  and  located  as  directed  by 
council,  and  supplies  them  with  water,  and  there  is 
nothing  to  show  that  either  party  supposed  them  to  be 
gratuitous,  the  water  company  may  recover  from  the 
borough  for  the  use  of  the  hydrants  and  the  water. 
Ephrata  Water  Company  vs.  Ephrata  Borough,  i6  Sup. 
Ct.,  484. 


When  a  borough  has  contracted  with  a  water  com- 
pany to  supply  the  borough  with  water,  and  the  com- 
pany has  laid  its  pipes  in  the  streets  of  the  borough, 
the  borough  cannot  subsequently  erect  and  maintain 
water  works  of  its  own,  and  if  it  does  so  it  is  liable  to 
the  water  company  in  damages  for  the  injuries  sustain- 
ed. The  decision  in  Howard's  Appeal,  162  Pa.,  374.. 
that  held  that  the  right  of  a  municipality  to  erect  water 
works  is  entirely  independent  of  the  right  of  private 
corporations  to  erect  similar  works,  and  that  it  is  no 
bar  to  such  municipal  right  that  such  erection  will  in- 
jure private  franchises  of  the  same  character,  (which 
case  was  overruled  by  White  vs.  Meadville,  177  Pa., 
643)  did  not  take  away  from  the  Bennett  Water  Com- 
pany the  right  to  recover  damages  from  Millvale  Bor- 
ough for  injuries  resulting  from  the  construction  of 
water  works  by  the  borough.  In  determining  the  amount 
of  damages  the  jury  may  take  into  consideration,  the 
amount  of  water  rent  collected  by  the  borough,  less  the 
amount  it  would  cost  the  water  company  to  put  such 
sum  in  its  treasury.  Bennett  Water  Company  vs.  Mill- 
vale  Borough,  200  Pa.,  613. 


In  an  action  by  a  water  company  against  a  borough 
to  recover  damages  for  injuries  sustained  through  the 
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erection  of  water  works  by  the  borough,  evidence  that 
the  water  company  had  neglected  to  extend  its  mains 
to  all  parts  of  the  borough  is  inadmissible,  when  there 
is  no  offer  to  show  that  the  borough  had  requested  the 
extension  of  water  pipes,  as  provided  in  its  contract 
with  a  water  company.  Nor  can  the  borough  set  up  as 
a  defense  an  alleged  impurity  of  the  water.  Bennett 
Water  Company  vs.  Millvale  Borough,  202  Pa.,  616. 


Where  a  water  company  in  an  agreement  with  a 
municipality  reserves  a  right  to  revoke  an  offer  to  fur- 
nish water  gratuitously  to  the  city,  and  subsequently 
exercises  such  right,  and  the  city  thereafter  continues 
to  use  the  water  with  notice  that  it  will  be  expected  to 
pay  rental  therefor,  the  city  will  be  liable  for  the 
water  which  it  has  used.  Spring  Brook  Water  Com- 
pany vs.  Pittston,  203  Pa.,  223  . 


An  Act  of  incorporation,  accepted  and  acted  upon 
by  a  corporation,  is  a  contract  between  the  state  and 
it  which  a  subsequent  legislature  cannot  impair.  Hart- 
man  vs.  Bechtel,  i  WVd.,  32. 


Water  works  commenced  under,  the  Act  of  1874 
cannot  be  excluded  from  a  municipality  which  has  not 
a  municipal  system  of  supply.  Chester  Water  Co.  vs. 
New  Chester  Co.,  2  Del.,  433. 


A  contract  was  entered  into  by  a  municipality  to 
purchase  the  plant  of  a  water  company,  to  be  paid  for 
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in  twenty  annual  installments  out  of  current  revenues, 
and  not  otherwise,  of  the  city.  Held;  that  it  was  the 
creation  of  a  debt,  and  a  violation  of  the  constitutional 
provision  prohibiting  the  incurring  of  indebtedness  be- 
yond a  certain  limit.    Brown  vs.  the  city,  175  Pa.,  528. 


A  borough  having  under  the  "Borough  Act"  the 
right  to  build  water  works,  and  afterwards  restrained  by 
the  court,  on  the  ground  of  having  contracted  with  a 
water  company,  is  yet  responsible  for  the  work  done 
by  an  engineer  on  the  borough  works.  Harlow  vs.  Bea- 
ver Falls,  188  Pa.,  263. 


A  borough  ordinance,  contracting  for  a  supply  of 
water  from  a  water  company,  enacted  when  a  majority 
of  couuncilmen  were  stockholders  in  the  water  company, 
IS  illegal  and  void.  Nor  will  it  be  considered  a  ratifi- 
cation of  the  contract  that  the  borouje^h  used  and  paid 
^or  the  water  supplied  under  the  contract  subsequently 
when  less  than  a  majority,  or  none,  of  the  councilmen 
were  stockholders  in  the  water  company.  Millford  Bor- 
ough vs.  Millford  Water  Company,  124  Pa.,  610. 


Althousrh  a  stockholder,  and  secretary  of  a  water 
company,  who  is  also  a  member  of  a  borough  council, 
is  disqualified  from  voting  on  an  ordinance  for  the  sup- 
pi  v  of  the  boroueh  with  water  by  the  water  company, 
yet  the  ordinance  itself  is  not  rendered  invalid  by  such 
vote  if  it  appears  that  the  contract  is  legitimate,  and 
that  a  majority  of  the  members  of  the  council,  without 
counting  such  member,  voted  in  favor  of  the  ordinance. 
Marshall  vs.  Ellwood  City  Borough,  189  Pa.,  348. 
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When  a  borough  is  authorized  to  subscribe  to  the 
stock  of  a  water  company,  with  the  right  to  appoint  a 
certain  number  of  managers,  the  works  of  said  company 
are  constructed  by  the  mtmicipality  within  the  meaning 
of  the  Act  of  1874,  which  forbids  companies  to  construct 
works,  without  permission,  when  such  works  have  al- 
ready been  constructed  by  the  municipality.  Carlisle 
Gas  &  Water  Company  vs.  Carlisle  Water  Company,  et. 
al.,  182  Pa.,  17. 


Under  the  Act  of  1895,  amending  the  Acts  of  1874 
and  1891,  a  borough  can  only  increase  its  indebtedness 
two  per  centum  at  any  one  election.  W.  Z.  Sener  vs. 
Borough  of  Ephrata,  176  Pa.,  80.    (But  see  Act  of  1897.) 


The  supply  of  water  and  gas  is  not  a  municipal 
function.  When  the  city  undertakes  to  do  so  it  acta 
not  by  vfrtue  of  any  act  of  sovereignty,  but  exercises 
merely  the  functions  of  a  private  corporation,  and  the 
city  may  adopt  such  rules  for  the  use  thereof  as  the  au- 
thorities may  deem  expedient.  Insurance  Co.  vs.  Phila- 
delphia, 88  Pa.,  393. 


The  Act  of  1851  confers  no  power  upon  boroughs  to 
provide  a  system  of  sewers  by  contract.  In  this  res- 
pect the  right  of  a  borough  as  to  a  sewer  system  and  a 
water  supply  are  essentially  diflFerent.  Olyphant  S.  Co. 
vs.  Olyphant,  211  Pa.,  526. 


The  borough   of  Ashland   purchased   ten   acres  of 
land  on  a  creek,  constructed  a  reservoir,  and  conveyed 
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the  water  in  pipes  several  miles  to  supply  the  inhabi- 
tants of  Ashland.  Two  miles  above  their  dam  the 
stream  flows  through  the  borough  of  Frackville  and  is 
its  main  source  of  supply.  A  water  company  incorporated 
under  the  Act  of  1874,  for  the  alleged  purpose  of  sup- 
plying the  borough  of  Frackville  with  water  determined 
to  pump  water  from  this  creek  into  a  reservoir  and 
from  thence  distribute  it  to  those  who  might  need  it.  A 
bill  was  filed  to  restrain  the  water  company  from  ob- 
structing or   diverting   the   water. 

Held;  that  the  injunction  should  be  granted.  The 
complainant's  rights  were  not  those  of  a  ripraian  ownef 
only;  but  under  the  borough  Act  of  April  3,  1851,  it 
could  enter  upon  private  property  under  its  right  cf 
eminent  domain  and  appropriate  the  stream  from  which 
to  supply  the  inhabitants  with  water,  subject,  how- 
ever, to  liability  to  compensate  private  owners  for  prop- 
erty thus  injured  or  destroyed.  In  delivering  the  opinion 
of  the  Supreme  Court  Mr.  Justice  Paxson  says,  inter 
alia:  "If  the  authority  of  the  plaintiff  were  measured 
by  its  rights  as  riparian  owner  it  would  be  slender 
enough.  It  might  indeed  use  the  water  for  the  domestic 
purposes  incident  to  the  said  ten  acres  of  land.****** 
But  that  the  rights  of  a  riparian  owner  would  justify 
the  plaintiff  in  carrying  the  water  for  miles  out  of  its 
channel  to  supply  the  borough  of  Ashland  with  water, 
is  a  proposition  so  palpably  erroneous  that  it  would  bf^ 
a  waste  of  time  to  discuss  it. 

Whatever  right  the  plaintiff  borough  had  to  take 
the  water  from  this  stream  for  the  use  of  its  Inhabitants 
must  be  found  in  the  Act  of  April  3,  185 1,  P.  L.,  320, 
commonly  known  as  the  "Borough  Act,"  or  it  does  not 
exist  at  all.  The  second  section  of  said  Act  authorizes 
bMroughs  "to  provide  a  supply  of  water  for  the  use  of 
the  inhabitants,  to  make  all  needful  regulations  for  the 
protection  of  the  pipes,  lamps,  reservoirs,  and  other  con- 
struction  or   apparatus,   and   to   prevent  the   waste   of 
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water  so  supplied."  Power  is  also  given  in  the  same 
section,  "to  enter  upon  the  lands  and  premises  of  any 
person  or  persons  for  the  purposes  authorized  by  this 
Act,  by  themselves  and  their  duly  appointed  officers  and 
agents;"  while  the  twenty-teeventh  section,  provides 
that  "private  property  shall  not  be  taken  for  the  use 
or  purpose  of  the  corporation,  without  the  consent  of 
the  owners,  or  until  just  compensation  shall  be  made 
therefor,  according  to  the  laws  of  this  Commonwealth." 
It  will  thus  be  seen  that  the  Act  of  185 1  expressly  au- 
thorizes boroughs  to  provide  a  supply  of  water  for  the 
inhabitants  thereof.  ******  We  ha.ve  no  doubt  the 
plaintiff  had  the  power  under  the  Act  of  1851  to  con- 
struct its  dams  and  carry  this  water  by  pipes  to  the 
borough  of  Ashland,  and  distributed  it  to  and  among 
the  inhabitants  thereof.  There  however  its  rights 
ceases.  It  would  have  no  power  to  carry  it  outside  the 
borougfh  and  supply  any  of  the  inhabitants  of  another 
place  or  municipality.  ****** 

The  borough  of  Frackville,  as  before  observed  is 
not  a  party  to  this  proceeding;  nor  are  the  other  supra- 
riparian  owners  upon  this  stream.  Their  rights  there- 
fore cannot  be  determined  now.  We  will  not  refer  to 
them  further  than  to  say  that  whatever  rights  the  in- 
habitants of  Frackville,  or  the  borough,  as  representing 
their  collective  rights,  had  to  the  use  of  the  water  of 
the  Little  Mahanoy  Creek  at  the  time  the  plaintiff  con- 
structed its  dam,  they  have  still.  I  do  not  say  that 
the  plaintiff  may  not  impair  those  rights  in  the  exercise 
of  its  power  of  eminent  domain,  but  I  do  say  that  they 
cannot  be  taken,  injured,  or  destroyed  without  compen- 
sation being  first  made  as  provided  by  the  Constitution. 
*******  It  is  very  true  the  borough  is  not  erecting  the 
works,  nor  is  anyone  doing  so  with  its  authority  or  as 
its  agent.  It  appears  to  have  authorized  the  defendants 
to  lay  their  pipes  through  its  streets.  This,  however, 
does  not  constitute  the  water  company,  its  agent,  nor 
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make  the  Acts  of  said  company  the  Acts  of  the  bor- 
ough. ******  As  the  report  of  the  master  clearly  shows 
that  the  works  of  the  defendants,  if  completed,  will 
render  the  supply  of  water  for  the  borough  of  Ashland 
insufficient,  this  injunction  must  be  continued."  Haupt's 
Appeal,  125  Pa.,  211. 


When  water  leaks  from  a  water  pipe,  exclusively 
within  the  control  of  a  municipality,  and  property  is  in- 
jured thereby,  and  the  proper  officers  are  notified,  the 
question  whether  the  efforts  to  find  and  stop  the  leak 
were  prosecuted  with  due  diligence  is  for  the  jury. 
Rumsey  vs.  City  of  Philadelphia,  171  Pa.,  63.  See  Kibel 
vs.  City,  105  Pa.,  41  and  161  Pa.,  iii. 


Where  an  obstruction  is  of  such  long  standing  as 
tc  be  generally  noticeable  it  will  amount  to  constructive 
notice.     McLaughlin  vs.  City,  yj  Pa.,  109. 


An  extention  of  territorial  limits  is  not  an  improve- 
ment, amendment  or  alteration,  within  the  meaning  of 
the  Act  of  June  13,  1883.  Pennsylvania  Telephone  Co., 
2  Chester,  129. 


The  Act  of  May  3,  1901,  P.  L.,  140,  provides: 

"Section  i.  Be  it  enacted,  etc.,  That  every 
borough  of  this  Commonwealth  shall  have 
power  and  authority  to  provide  a  supply  of 
water  for  the  use  of  the  public  within  such  bor- 
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ough  cither  by  erecting  and  operating  water 
works  or  by  entering  into  a  contract  or  con- 
tracts with  one  or  more  persons  or  corpora- 
tions authorized  to  supply  water  within  the  lim- 
its of  said  borough,  or  party  by  the  erection 
and  operation  of  water  works  and  partly  by  en- 
tering into  a  contract  or  contracts,  as  afore- 
said. 

"Section  2.  No  contract  for  the  supplying 
of  water  entered  into  by  any  borough  with  any 
person,  persons  or  corporations,  shall  in  any 
wise  affect  or  abridge  the  power  of  said  bor- 
ough to  construct  and  operate  water  works  as 
hereinbefore  provided,  but  such  power  shall 
remain  in  full  force  and  effect  as  though  such 
contract  had  not  been  made." 

The  constitutionality  of  the  above  recited  Act  was 
passed  upon  in  the  Austin  Case,  as  follows: 

Where  a  city  by  an  agreement  with  a  water  com- 
pany has  exhausted  its  power  to  establish  a  water  sup- 
ply of  its  own,  tiie  borough  has  no  power  to  establish 
such  water  supply  because  the  water  company  failed 
properly  to  perform  its  contract.  The  remedy  of  a  bor- 
ough is  by  proper  proceedings  to  compel  the  water 
company  to  furnish  an  adequate  supply.  In  the  opinion 
of  the  lower  court,  Judge  Olmstead  says,  inter  alia: 
"The  first  section  of  the  Act  (Act  1901,  Supra)  seems 
to  be  but  a  reiteration  of  the  power  possessed  by  water 
companies  at  the  time  of  its  passage.  The  second  sec- 
tion provides  as  follows:  "No  contract  for  a  supply 
entered  into  by  any  borough  with  any  person  or  per- 
sons, or  corporations  shall  in  any  wise  affect  or  abridge 
the  power  of  said  borough  to  construct  and  operate  water 
works,  as  hereinbefore  provided,  but  such  power  shall 
remain  in  full  force  and  effect  as  though  such  contract 
had  not  been  made.'  If  this  section  is  intended  to  be 
prospective  only,   it   is   without   difficulty,   but   if  it  is 
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intended  to  operate  upon  and  affect  contracts,  existing 
at  the  time  of  its  passage,  it  presents  a  grave  question 
and  affects  great  pecuniary  interests.  I  cannot  believe 
that  the  second  section  of  this  Act  is  constitutional." 
The  decree  of  the  lower  court  was  sustained  and  adopted 
by  the  Supreme  Court.  Potter  Coiinty  Water  Co.  vs. 
The  Borough  of  Austin  et.  al.,  206  Pa.,  297. 


A  contract  to  furnish  an  ample  supply  of  water  to 
a  municipality  is  a  severable  one,  and  the  borough  is 
liable  for  the  actual  service  rendered  in  good  faith  un- 
der such  contract.  Hyndman  Water  Company  vs.  Hyud- 
man,  7  Superior  Ct.,  191. 


A  court  of  equity  has  no  jurisdiction  under  the  Act 
of  June  2,  1887,  to  assess  damages  against  a  water  com- 
pany for  loss  sustained  by  a  customer  of  the  company, 
caused  by  lack  of  water  during  a  breakdown  of  the 
water  company's  pump,  when  it  appears  that  the  com- 
pany had  provided  a  proper  and  sufficient  plant;  that 
the  breakdown  was  accidental ;  that  everything  was 
done  that  could  be  reasonably  expected  to  repair  the 
breakage.  Damages  cannot  be  assessed  because  of  the 
company's  failure  to  connect  its  lines  with  those  of  a 
neighboring  city.  The  equity  jurisdiction  was  for  the 
protection  of  the  public  and  to  insure  the  performance 
of  a  public  duty.  It  was  not  intended  to  abrogate  the 
jurisdiction  of  the  law  courts  to  adjudicate  questions 
growing  out  of  contracts  between  a  water  company  and 
private  individuals.  Brace  vs.  Pennsylvania  Water 
Company,  24  Sup.  Ct.,  249. 
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OFFICE   OF   THE    SECRETARY   OF   THE   COM- 
MONWEALTH. 


Rules  Governing  Applications  for  Letters  Patent,  etc. 


Corporations  of  the  Second  Class. 


The  following  rules  governing  the  applications  for 
and  the  granting  of  Letters  Patent,  and  concerning  the 
practice  of  this  office  with  reference  to  corporations, 
founded  upon  the  Acts  of  Assembly  and  the  opinions 
of  the  Attorney  General,  are  submitted  for  the  guidance 
of  those  interested. 

Notices. 

The  notice  of  an  intention  to  apply  for  a  charter 
should  give  the  names  of  at  least  three  incorporators, 
designate  the  time  when  application  will  be  made  to 
the  Govenrnor  for  the  charter,  the  Act  of  Assembly  un- 
der which  it  is  made,  and  the  purpose  proposed. 

Twenty-one  days'  notice  must  be  given  of  the  in- 
tended application,  by  advertisement  in  two  newspapers 
of  general  circulation,  printed  in  the  proper  county. 

Legal  or  technical  publications  or  papers  not  printed 
in  the  English  language  are  not  regarded  as  in  this 
class;  but  additional  publications  may  be  made  in  them, 
if  desired. 

The  proof  of  the  publication  of  the  notice  must  be 
filed  in  this  office  upon  the  maturity  of  the  certificate. 
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Filing  of  Certificate. 

The  certificate  of  organization  should  be  on  file 
in  this  office  during  the  period  of  publication  and  the 
fee  for  Letters  Patent  and  bonus  fee  should  accompany 
the  application. 

This  rule  greatly  facilitates  business,  as  applica- 
tions are  examined  when  received,  and  needed  changes 
or  corrections  can  thus  be  made  before  the  maturity 
of  the  notice. 

Re-advertisement  will  be  required  on  applications 
received  thirty  days  after  the  time  designated  in  the 
notice. 

Attorneys  or  others  who  have  forwarded  papers  to 
this  office,  on  which  no  further  action  has  been  taken, 
will,  after  sixty  days  from  such  receipt,  be  requested  to 
complete  the  same,  or  they  will  be  either  returned  or 
certified  to  the  Attorney  General  for  such  action  as  he 
may  deem  proper. 

Contents  of  Certificate  and  Statement  of  Purpose. 

The  certificate  must  have  at  least  three  incorpora- 
tors and  at  least  two  subscribers,  one  of  whom  must 
be  a  citizen  of  this  Commonwealth,  and  must  be  ac- 
knowledged and  verified  before  the  Recorder  of  Deeds 
of  the  proper  county  or  a  Notary  Public  of  the  Com- 
monwealth of  Pennsylvania  by  at  least  two  subscribers. 

The  object  of  the  corporation  should  be  restricted 
to  the  purpose  set  forth  distinctly  in  one  clause  of  the 
incorporation  act,  and  be  so  concisely  stated  as  to 
avoid  all  diversity. 

Special  care  should  be  taken  that  ONLY  THE 
PURPOSE  IS  STATED  and  NOT  THE  POWERS 
which  come  to  the  corporation  by  grant  of  law,  and 
that  the  certificate  be  confined  to  the  statement  of  but 
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a  single  purpose.  Certificates  for  the  incorporation  of 
manufacturing  and  mercantile  companies  should  describe 
in  a  general  way  the  character  of  the  articles  or  goods 
to  be  manufactured  or  sold. 

Whenever  the  certificate  of  organization  of  a  pro- 
posed corporation  is  received  and  is  found  not  to  be 
in  proper  form,  it  will  be  promptly  returned.  A  new 
certificate  conforming  to  the  law  and  to  the  require- 
ments of  this  office  may  be  prepared,  executed  and  for- 
warded for  approval. 

Certificates  of  incorporation  or  articles  of  associa- 
tion, containing  erasures  or  interlineations  will  not  be 
accepted. 

The  designated  place  of  business  of  the  corporation 
is  where  the  corporate  functions  are  to  be  exercised,  and 
only  one  office  can  be  named  as  such. 

A  married  woman  may  be  named  as  a  director, 
treasurer  or  one  of  the  two  subscribers  to  the  articles 
of  incorporation. 

A  type  written  List  of  All  Signatures  should  ac- 
company  all  Papers  Filed  in  this  Department. 

Applications  for  railroad  and  street  railway  char- 
ters should  be  filed  in  duplicate. 

Time  of  Application. 

Charters  will  not  be  granted  on  Saturday,  or  on 
any  legal  holiday,  as  the  State  Treasury  is  closed  on 
these  days. 

All  papers,  required  to  be  filed  in  this  Department, 
may  be  filed  only  between  the  hours  8  A.  M.  and  5  P. 
M.  on  week  days,  except  Saturday  or  any  legal  holiday. 
Such  papers  may  be  filed  on  Saturday  only  between  the 
hours  of  8  A.  M.  and  noon. 

Protests  and  Hearings. 

Protests  against  the  issuing  of  Letters  Patent  upon 
any  application  should  be  filed  in  duplicate  in  this  of- 
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fice  as  soon  after  the  first  publication  of  notice  as  prac- 
ticable. The  protest  should  briefly  set  forth  the  ground 
of  opposition  and  the  interest  of  the  protestants;  and 
must  be  specific,  giving  the  full  and  correct  name  of 
the  company  against  whose  application  it  is  filed,  and 
designating  the  date  when  the  application  is  advertised 
to  be  made.  A  day  for  hearing  will  then  be  appointed, 
at  which  time  all  parties  will  be  heard  by  counsel  or  in 
person. 

Increase  and  Decrease  of  Stock  and  Indebtedness. 

Returns  of  election  upon  increase  or  decrease  of 
capital  stock  should  not  be  combined  with  the  return 
of  election  upon  increase  or  decrease  of  indebtedness. 
The  return  of  the  President  or  Treasurer  as  to  the 
actual  making  of  the  authorized  increase  or  decrease 
should  be  made  separately  from  the  election  return, 
and  not  attached  thereto,  and  is  required  by  law  to  be 
made  within  thirty  days  after  the  actual  increase  or 
decrease.  The  return  of  increase  should  specify  the 
terms  thereof,  whether  for  cash,  for  materials,  labor  or 
property. 

Waivers  of  notice  of  publication  should  be  accom- 
panied by  the  affidavit  of  the  Secretary,  showing  that 
the  persons  subscribing  to  the  waiver  are  the  owners 
of  all  the  capital  stock  of  the  corporation. 

Co-Operative  Associations. 

Co-operative  Associations  are  corporations,  and  are 
subject  to  all  the  requirements  of  the  Corporation  Laws 
as  to  bonus  and  fees  due  the  State.  The  amount  of  the 
original  capital  must  be  specified  in  the  Articles  of 
Association.  The  purpose  of  the  association  and  the 
terms  upon  which  persons  may  become  members  should 
be  clearly  and  succinctly  stated. 
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Foreign  Corporations. 

Foreign  corporations  doing  business  in  this  State, 
should  file  a  statement  locating  an  office  and  naming  an 
agent,  upon  whom  process  may  be  served. 

Bonus  and  Fees. 

Upon  the  granting  of  a  charter  the  whole  bonus, 
which  is  one-third  of  one  per  centum  of  the  capital 
stock,  is  payable  through  this  office  by  all  corporations 
except  building  and  loan  associations;  and  checks  or 
drafts  therefor  should  be  drawn  to  the  order  of  the 
"State  Treasurer;"  all  other  checks  and  drafts  sftould 
be  drawn  to  the  order  of  the  "Secretary  of  the  Common- 
wealth." 

Blank  Forms. 

Blanks  for  application  for  charters,  proof  of  pub- 
lication, increase  or  decrease  of  capital  stock  or  indeb- 
tedness, President's  returns,  waivers,  and  statements 
by  foreign  corporations,  etc.,  will  be  furnished  on  appli- 
cation. 
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FORMS. 


For  Coqporations  of  the  Second  Class. 


Form  of  Advertisement 

Notice  is  hereby  given  that  an  application  will  be 

made   to   the   Governor   of   Pennsylvania   on    

by under   the 

Act  of  Assembly,  entitled  "An  act  to  provide  for  the  in- 
corporation and  regulation  of  certain  corporations,"  ap- 
proved April  29,  1874,  and  supplements  thereto,  for  the 

charter  of  an  intended  corporation  to  be  called   

the  character  and  object  of  which  is     

,  and  for  these  purposes  to  havie,  pos- 
sess, and  enjoy  all  the  rights,  benefits  and  privileges  of 
said  act  of  Assembly  and  supplements  thereto,  i 


Solicitor, 


Form  of  Certificate  for  Corporation  of  the  Second  Class. 


To  the  Governor  of  the  Commonwealth  of  Pennsylvania. 

Sir:     In   compliance  with   the   requirements  of  an 

act  of  the  General  Assembly  of  the  Commonwealth  of 

Pennsylvania,  entitled  "An  Act  to  provide  for  the  in- 

1.  This  notice  must  be  inserted  in  two  newspapers  of  general 
circulation  printed  in  the  proper  county  for  tnree  weeks.  Act 
1874,  section  3,  page  21. 
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corporation  and  regulation  of  certain  corporations/'  ap- 
proved the  29th  day  of  April,  A.  D.  1874,  and  the  sev- 
eral  supplements   therto,   the   undersigned    2 

of  whom  are  citizens  of  Pennsylvania,  having  associated 
themselves  together  for  the  purposes  hereinafter  speci- 
fied, and  desiring  that  they  may  be  incorporated,  and 
that  Letters  Patent  may  issue  to  them  and  their  suc- 
cessors according  to  law,  do  hereby  certify: 

I  St.    The    name    of    the    proposed    corporation    is 


2nd.     Said  corporation  is  formed  for  the  purpose  of 


3rd.     The   business   of   said    corporation   is   to   be 
transacted  in   

4th.     Said  corporation   is  to  exist 


5th.  The  names  and  residences  of  the  subscribers 

and  the  number  of  shares  subscribed  by  each,  are  as 
follows : 

Name.  Residence.                 No.  of  Shares. 


6th.    The  number  of  directors  of  said  corporation 

is  fixed  at  and  the  names  and  residences 

of  the  directors  who  are  chosen  directors  for  the  first 

year  are  as  follows: 

Name.  Residence. 


7th.    The  amount  of  the  capital  stock  of  said  cor- 
poration   is    $ divided    into    

shares  of  the  par  value  of  $ ,  and  $ , 

being  ten   per  centum   of  the   capital   stock,   has  been 

2.  Ck)rporations  may  be  formed  by  the  voluntary  association 
of  three  or  more  persons,  one  of  whom  must  be  a  citizeii  of  this 
this  Commonwealth.     Act  29th  May.  1901,  page'122. 
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paid  in  cash  to  the  treasurer  of  said  corporation  whose 
name  and  residence  are: 


Seal?    Seal 

Seal Seal. 

Seal. 

State  of  Pennsylvania 

County  of    ,  ss : 

Before   me,    4   in   and   for   the   county 

aforesaid,  personally  came  the  above  named 

who,   in  due  form  of  law,  acknowledged 

the  forgoing  instrument  to  be  their  act  and  deed  for  the 
purposes  therein  specified. 

Witness  my  hand  and  Seal  of  office,  the 

day  of A.  D.  190 

(Seal)    


State  of  Pennsylvania 

County  of   ,  ss : 

Personally   appeared   before   me,  this    

day  of A.  D.  190 , 

who  being  duly  sworn,  according  to  law,  depose  and 
say  that  the  statements  contained  in  the  foregoing  in- 
strument are  true. 


Sworn  and  subscribed  before  me, 
the  day  and  year  aforesaid 

(Seal)    

(Endorsed  on  Certificate.) 


8.    At  least  two  subscribers  required. 

4.    Certificates  may  be  acknowledged  before  a  notary  public. 
Act  15th  April,  1891.  page  93. 
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Executive  Chamber, 

Harrisburg,  Pa.,  190 

To  the  Secretary  of  the   Commonwelath  5 

Having  examined  the  within  application  and  found 
it  to  be  in  proper  form,  and  within  the  purposes  of 
the  class  of  corporations  specified  in  section  2,  of  the 
act,  entitled  "An  Act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,"  approved  April 
29,  A.  D.  1874,  and  the  several  supplements  thereto, 
I  hereby  approved  the  same,  and  direct  that  letters  pat- 
ent issue  according  to  law. 


Governor. 
Secretary's   Office. 
Pennsylvania,  ss: 

Enrolled  in  charter  book,  No page   

Witntess  my  hand  and  Seal  of  office,  at  Harrisburg 
this    day  of   A.   D.   190 


Secretary  of  the  Commonwealth. 
Form  of  Proof  of  Publication  of  Notice^ 


:  Attach  copy  of  notice  :  :  Attach  copy  of  notice  : 

:  here  :  :  here  : 


State  of  Pennsylvania 

County  of   ,  ss : 

being  duly  sworn,  doth  de- 
pose and  say:  That  he  is  one  of  the  corporators  of 
the    

That  a  notice,  of  which  the  above  are  copies,  was 
published  in  the both  news- 

5.  Certificates  must  have  the  approval  of  the  Water  Supply 
Commission.    Act  4th  May,  1905,  section  5,  page  151. 

6.  Notice  must  be  published  in  two  newspapers  of  the  proper 
county  for  three  weeks.    Act  1874,  Section  3,  page  21. 
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papers  of  general  circulation,  printed  and  published  in 
the  county  of ,  State  of  Penn- 
sylvania. 

The  said  notice  was  published,  to  wit : 

In  the    on  the    days  of 

190 

In  the   on  the    days  of 

190 

Sworn  and  subscribed  before  me, 

this day  of 19. . . . 

(Seal) 


Form  for  Re-Chartering  Corporations.? 
To  His  Excellency 


Governor  of  Pennsylvania. 
Sir:  In  compliance  with  the  requirements  of  an 
act  of  the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  entitled  "An  act  to  provide  for  the  in- 
corporation and  regulation  of  certain  corporations/'  ap- 
proved the  29th  day  of  April  A.  D.  1874, 

the    undersigned,   

of  whom  are  citizens  of  Pennsylvania,  having  associated 
themselves   together  for  the  purpose  of  being  rechar- 

tered   and  desiring  that  they 

may  be  incorporated,  and  that  letters  patent  may  is- 
sue to  them  and  their  successors  according  to  law,  do 
hereby  certify: 

1.  The  name  of  the  proposed  corporation  is...... 

2.  Said  corporation  is  formed  for  the  purposes  of 


7.     Same  advertisement  required  as  for  original  corporation. 
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3.  The  business  of  said  corporation  is  to  be  trans- 
acted in  

4.  Said  corporation  is  to  exist  for  the  term  of 
years. 

5.  The  names  and  residences  of  the  subscribers 
and  the  number  of  shares  subscribed  by  each  are  as 
follows : 

Name.  Residence.  No.  of  Shares. 


6.  The  number  of  directors  of  said  corporation  is 

fixed   at    and   the   names   and   residences 

of  the  directors  who  are  chosen  directors  for  the  first 
vear  are  as  follows: 

Name.  Residence. 

7.  The  amount  of  the  capital  stock  of  said  cor- 
poration   is    $ divided    into    

shares  of  the  par  value  of  $ and  $ 

,  being  ten  per  centum  of  the  capital  stock,  has 

been  paid  in  cash  to  the  treasurer  of  said  corporation, 
whose  name  and  residence  are :  

8.  It  is   a  renewal  of  the  former  charter  of  the 

Company,    which    was    incorporated    on 

the   day  of  ,  A.  D.  , 

under  and  by  virtue  of  an  Act  of  General  Assembly  of 

Pennsylvania,    entitled,    

(L.  S.)      (L.  S.) 

(L.  S.)      (L.  S.) 

(L.  S.) 

State   of  Pennsylvania 

County  of   ,  ss : 

Before  me,  the  recorder  of  deeds  in   and  for  the 

county  aforesaid,  personally  came  the  above  name 

who  in  due  form  of  law  acknowl 
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edged   the   foregoing  instrument  to  be   their   act   and 
deed  for  the  purposes  therein  specified. 


Witness  my  hand  and  seal  of  office,  the 
day  of A.  D.  19. . . . 


Recorder. 

State  of  Pennsylvania 

County  of   ,  ss : 

Personally  appeared  before  me,  this   day 

of  A.  D.  19   who  being  duly  sworn 

according  to  law,  despose  and  say  that  the  statements 
contained  in  the  foregoing  instrument  are  true. 

Sworn    and    subscribed   before    me, 
this    day  of   A.   D.   19 


Recorder. 


To  His  Excellency 

Governor  of  Pennsylvania. 


In  compliance  with  the  requirements  of  the  act 
of  the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  approved  April  29,  1874,  entitled  "An  act 
to  provide  for  the  incorporation  and  regulation  of  cer- 
tain corporations,"  we  Presi- 
dent,   and    Secretary   of   the 

company  do  hereby  certify  that,  at  a  meeting  of  the 
stockholders   of  said   company  held   pursuance  to   due 

and  legal  notice,  at  its  principle  office  in   

on day  of A.  D , 

the  consent  of  the  persons  and  bodies  corporate  holding 
a  majority  in  interest  of  such  corporations  was  voted  in 
favor  of  applying  for  the  recharter  of  said  company. 
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The  financial  condition  of  said  company  at  this 
date  is  as  follows,^  viz :  

Said  company,  also,  at  the  same  time  and  place, 
by  a  vote  of  its  stockholders,  expressly  accepted  the 
provisions  of  the  Constitution  of  this  State  and  the 
General  Corporation  Act  of  April  29,  1874,  and  expressly 
surrendered  all  privileges  conferred  upon  such  cor- 
poration by  its  original  charter  that  are  not  enjoyed 
by  corporations  of  its  class  under  the  said  act  of  the 
general   laws  of  this   Comonwealth. 


President. 

Attest :    

Secretary. 
(Seal)  (Endorsed) 

Executive  Chamber, 

Harrisburg 19 

Hon 

Secretary  of  the  Commonwealth. 
Having  examined  the  within  application  and  found 
it  to  be  in  proper  form,  and  within  the  purposes  of  the 
class  of  corporations  specified  in  section  two  of  the  act 
entitled  "An  act  to  provide  for  the  incorporation  and 
regulation  of  certain  corporations,"  approved  April  29, 
A.  D.  1874,  I  hereby  approve  the  same,  and  direct  that 
letters  patent   issue  according  to  law. 


Governor. 

Secretarv's  Office 

Pennsylvania,  ss 
Enrolled    in   charter   book,   number    pagc 


Witness  my  hand  and  seal  of  office,  at  Harrisburg, 

8.  Give  capital  stock  paid  in,  funded  debt,  floating:  debt,  esti- 
mated value  of  property  and  cash  assets,  if  any.  Act  1874,  sec- 
tion 40,  page  41. 
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this    day  of A.   D.    19.... 


Secretary  of  the  Commonwealth. 

Form  of  Acceptance  of  Constitution  and  Act  of  1874. 

To  His  Excellency 

Governor  of  Pennsylvania. 

.  .The a  corporation  of  the 

State  of  Pennsylvania,  incorporated  the    day 

of   A.  D under  or  by  virtue  of  an 

act  of  Assembly  approved  the day  of 

A.  D entitled  "An  act  to 

with  its  chief  place  of  business  in 

county  of hereby  certifies  un- 
der its  common  corporate  seal : 

That  at  a  meeting  of  the  stockholders  of  said  com- 
pany, held  pursuant  to  due  and  legal  notice  at  its  of- 
fice in on  the day  of 

A.  D.  19 ,  the  following  resolutions  were 

adopted : 

Resolved,  That  this  corporation  accepts  the  pro- 
vision of  the  Constitution  of  the  State  adopted  Decem- 
ber 16,  1873,  and  the  president  and  secretary  are  here- 
by authorized  and  directed  to  make,  under  the  seal 
of  the  corporation  and  to  file  in  the  office  of  the  Sec- 
retary of  the  Commonwealth,  the  certificate  required 
by  law  for  the  purposes  aforesaid, 

Resolved,  That  in  accordance  with  the  provisions 
of  the  act  29th  April,  1874,  and  its  supplements,  this 
corporation  accepts  the  provision  of  said  act  entitled 
"An  act  to  provide  for  the  incorporation  and  regulation 
of  certain  corporations,"  and  its  several  supplements, 
for  the  purpose  of  acquiring  all  the  privileges,  immuni- 
ties, and  franchises  of  corporations  of  the  second  class, 
for  the  purpose  of 

Resolved,  That  the  name  shall  be , , ,  ^ 
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and  the  capital  stock  shall  be  $ 

divided  into    shares,  of  the  par  value  of 

$ each. 

Resolved,  That  the  president  and  secretary  be  au- 
thorized and  directed  to  make,  under  the  seal  of  the 
corporation,  the  necessary  certificate  required  by  the 
Act  of  Assembly,  and  file  the  same  with  the  secretary 
of  the  Commonwealth  for  the  purpose  of  having  letters 
patent  issued  to  said  corporation. 


President. 

Attest  

Secretary. 
(Seal) 

Amendment  to  Charter. 

To  His  Excellency 

Governor  of  Pennsylvania. 

Sir:  In  compliance  with  the  authority  and  require- 
ments of  an  act  of  General  Assembly  of  the  Common- 
wealth of  Pennsylvania,  entitled  '*A  supplement  to  an 
act  entitled  'An  Act  to  provide  for  the  incorporation 
and  regulation  of  certain  corporations,'  approved  April 
29,  1874,  providing  for  the  improvement,  amendment, 
and  alteration  of  the  charters  of  corporations  of  the 
second  class,  and  authorizing  the  incorporation  of  trac- 
tion motor  companies,*'  approved  13th  day  of  June,  A. 
D.    1883,   and   known   as   the   Corporation   Amendment 

Act  of  1883.     The   hereby  certifies,  under 

its  corporate  seal,  that  it  is  a  corporation  created  and 
existing  under  the  Corporation  Act  of  1874,  and  its 
supplements,   as   shown   by   charter   and   letters   patent 

dated that  the  said  corporation  was  formed 

for  the  purpose  of  " " 

And  said  corporation  hereby  applies  for  an  im- 
provement,  amendment,   and   alteration   of   its   charter 
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And   that   the    character,   purpose,   and 

objects  of  the  improvement,  amendment,  and  alteration 
to  said  charter  hereby  applied  for  are  the  following,  viz : 

First.9     

Second 

In  Testimony  Whereof,  The    said.  The 

by  order  of  its  board  of  directors,  has  hereunto  affixed 
its  corporate  seal,  attested  by  the  president  of  the  said 

company    at    this    day    of 

19 


President. 
Attest: 

Secretary. 
(Seal) 

(Note — To  be  acknowledged  in  the  regular  way 
and  advertised  once  a  week  for  three  weeks  in  the 
proper  county.) 


Proceedings  to  Increase  the  Capital  Stock  of  a  Cor- 
poration. 

(Note — Same  forms  may  be  used  and  same  pro- 
ceedings necessary  for  decreasing  capital  stock,  and  to 
increase  indebtedness,  etc.) 

Company. 

Election  Return  Authorizing  an  Increase  of 


Resolutions  of  the  Board  of  Directors. 

Pa.,  19.... 

I    Hereby   Certify   That   the   following   resolutions 
were  adopted  by  a  majority  of  the  entire  board  of  di- 

9.  Amendment  of  a  charter  of  a  gas  or  water  company  must 
not  authorize  the  interfering  with  or  covering  the  territory  previ- 
ously occupied  by  any  other  gas  or  water  company. 
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rectors   of   the    Company   at 

a  meeting  held  at  the  principle  office  of  the  company 
on  the day  of 19. ... : 

"Resolved,   That   the of 

this  company  be  increased  from  $ to  $. . . . 


"Resolved,  That  a  meeting  of  the  stockholders  be 
called  to  convene  at  the  general  office  of  this  company 

on   the    day   of    19. ... ,   to 

take  action  on  approval  or  disapproval  of  the  proposed 
increase  of  the  of  this  com- 
pany, andxthat  the  secretary  be  and  is  hereby  directed 
to  give  notice  hereof  as  required  by  law. 

Attest :  

Secretary. 
(Seal) 


Form  of  Notice. 

Office  of  the 

19. . . . 

Special  Notice  to  Stockholders. 

The  board  of  directors  of  this  company  has  called 
a  special  meeting  of  its  stockholders,  to  be  held  at  the 

office   of   the   company   at on 

the    day    of 

19 ,   at    o'clock,    M.   for 

the  purpose  of  voting  for  or  against  an  increase  of  the 
capital  stock  (or  indebtedness). 

Secretary. 
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Proof  of  Publication  of  Notice. 
Attach  copy  of  notice. 

Commonwealth  of  Pennsylvania 

County  of   ,  ss : 

being  duly  sworn,  or  af- 
firmed, doth  depose  and  say.    that  he  is   

of  the  Com- 
pany; that  a  notice,  of  which  the  above  is  a  copy,  was 
published  in  the  ,  a  newspa- 
per of  general  circulation  printed    and  published  in  the 

county  of ,  Commonwealth  of 

Pennsylvania,  once  a  week,  for  sixty  days,  commencing 
on  the  day  of 19 


Sworn  to,  or  affirmed,  and  subscribed  before  me, 
this   day  of   A.  D.  19..,. 


(Seal) 


Waiver  of  Notice. 

190. . 

To  the  directors  of Com- 
pany,                                                            .... 

We,  the  undersigned  stockholders  in  the 

Company,  who  are  holders  of  the  stock 

of  said  company,  to  the  amount  set  opposite  our  sev- 
eral names,  request  that  you,  by  resolution,  declare  that 

it  is  the  desire  of  the  corporation  to  increase  its 

from  $ to  $ , 

and  that  you,  by  resolution,  call  a  meeting  of  the  stock- 
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holders  in  the  company  to  be  held  on  the 

day  of   19 ,  for  the  purpose  of  voting 

lor  or  against  such  increase  and  we  do  hereby  waive 
the  notice  of  such  meeting  of  the  stockholders,  required 
to  be  given  by  the  Seventh  Section  of  the  Sixteenth 
Article  of  the  Constitution  of  the  Commonwealth  of 
Pennsylvania  and  by  the  laws  thereof,  relating  to  the 
increase  of  capital  stock  or  indebtedness  of  corpora- 
tions, as  well  as  by  any  by-laws  of  the  company  re- 
quiring notice  of  such  meeting  to  be  given.  10 
Name.         No.  Shares  Name.         No.  Shares. 


Commonwealth  of  Pennsylvania 

County  of    ,   ss : 

being  duly  sworn,  or  af- 
firmed doth  depose  and  say  that  he  is  the  Secretary  of 

the  Company,  that  the  stock 

ledger  of  said  Company  is  in  his  custody  and  under  his 
control,  and  that  the  list  of  stockholders  given  in  the 
above  waiver  of  notice  of  a  meeting  to  be  held  for  the 
purpose  of  voting  for  or  against  the  increase  of  the 
of  said  Company,  is  a  com- 
plete list  of  such  stockholders,  and  that  they  are  the 
owners  of  the  entire  issue  of  the  stock  of  said  Com- 
pany, and  that  the  signatures  to  said  waiver  are  genuine 
and  in  the  proper  handwriting  of  the  subscribers. 

Secretary. 

Sworn  to,  or  affirmed,  and  subscribed  before  me, 
this  day  of A.  D.  190. . 


(Seal) 

10.    This  is  a  constitutional  provision.    Can  it  be  waived  ? 
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Resolutions  of  the  Board  of  Directors. 


•  •  •  • 


Pa.,   19 

I  Hereby  Certify,  That  the  following  resolutions 
were  adopted  by  a  majority  of  the  entire  Board  of  Di- 
rectors  of   the    Company   at 

a  meeting  held  at  the  principle  office  of  the  company 
on  the day  of 190. . 

"Resolved,  That    the   of 

the  Company  be  increased  from  $ to  $. . . . 


"Resolved,  That  a  meeting  of  the  stockholders  be 
called  to  convene  at  the  general  office  of  this  company 

on  the  day  of  A.  D.  190. . , 

to  take  action  on  approval  or  disapproval  of  the  pro- 
posed increase  of  the   of  this 

company,  the  notice  by  publication  required  to  be 
given  by  the  Constitution  and  laws  of  this  Common- 
wealth, having  been  waived  by  the  unanimous  consent 
of  the  stockholders." 

Attest :  

Secretary. 
(Seal) 


Form  of  Statement  to  be  Furnished  Judges. 

To   Messrs 

Judges  of  election  at  the  meeting  and  election  of 

Company  for  or   against   an 

increase  of  the  capital  stock  of  said  company,  held 
the day  of A.  D.  190. . 

I  hereby  state  and  certify: 

First.     That  the  capital  stock  of  the  said  company 

is   fixed    at    shares    of   the    par   value   of 

$ each.     That  $ in   value  of 
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said  stock  has  been  subscribed  for  and  that  the  names 
of  the  persons  or  bodies  corporate  holding  said  stock 
and  the  number  of  shares  by  each  respectively  held,  on 

this   day  of   19 ,  are  as 

follows : 

Name.      No.  Shares.      Transferred  within  sixty  days. 


Witness  my  hand  this    day  of 

•     «    a     .    •     a         <C\m        *-J  a        Xw.     •    .     • 


Secretary. 
State  of  Pennsylvania 

County  of    ,   ss : 

Before   me,  a  personally 

appeared   the   above   named    , 

who  being  duly according  to  law,  deposes 

and  says  that  he  is  the  secretary  of 

company,  and  that  the  facts  set  forth  in  the  fore- 
going statement  are  true  and  correct  to  the  best  of 
his  knowledge  and  belief. 


and  subscribed  before  me,  this 

day  of A.  D.  19. . . . 


Oath  of  Judges. 

Commonwealth  of  Pennsylvania 

County  of ..,   ss: 

On  this    day  of   A.  D. 

19....,  personally  appeared  before   me,  a 

in  and  for  the  county  aforesaid, 
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Stockholders  duly  appointed  judges,  by  the  board  of 

directors  of  the   company,  to 

conduct  an  election  of  said  company  to  be  held  on  the 

day   of    19 ,  who  being 

duly  sworn,  or  affirmed,  do  depose  and  say  that  they 
will  well  and  truly,  according  to  law,  conduct  said  elec- 
tion to  the  best  of  their  ability  and  true  return  make 
of  the  same, 

Sworn  to,  or  affirmed,  and 

subscribed  before  me  the Judges 

day  and  year  aforesaid       

(Seal) 


Judges'  Return. 

We,  the  undersigned  judges,  appointed  by  the  board 

of  directors  of  the   Company 

to  conduct  an  election  by  the  stockholders  thereof,  for 

or  against  an  increase  of  the of 

the  said  company,  from  $ to  $ 

do  hereby  certify,  that  after  being  duly  sworn,  or  af- 
firmed, we  held  the  said  election  on  the day 

of 190. .,  at  the  office  of  said  company  the 

lime  and  placed  fixed  for  holding  the  same,  of  which  sixty 
days'  previous  notice  by  publication  was  duly  waived, 
and  in  due  form  and  manner  we  received  the  votes  of 
the  stockholders  of  the  said  company  in  favor  of  or 
against  such   increase ;   and   at  the  said   election   there 

were  voted  in  favor  of  such  increase 

shares,  and  against  such  increase   

....  shares,   thereby   evincing  the   consent   of 

the    persons   or   bodies    corporate,    holding   the    larger 
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amount  in  value  of  the  capital  stock  of  the  said  com- 
pany, to  the  said  increase. 


Judges 


Form  of  Return. 

To  the  Hon 

Secretary  of  the  Commonwealth 

This  is  to  certify  that  by  virtue  of  the  consent  of 
the  Stockholders  of  the Com- 
pany,    authorizing     in     the 

thereof,   from    $ 

to   $ ,   given   at   an   election   duly  held   for 

that  purpose,  on  the  day  of 

A.    D.    19 .... ,   the    of   said 

company  has  been   from  $ to 

$ said    additional    being    is- 
sued for  


(Seal) 

State  of  Pennsylvania 

County   of    ,   ss : 

above  named  being  duly 
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sworn  says  the  facts  set  forth  in  the  above  certificate  are 
correct  and  true. 


Sworn  and  subscribed  before  me  this 
day  of '. .   19. . . . 


(This  return  must  be  made  either  by  the  President 
or   Treasurer.) 


Note — Blank  Forms  for  making  Report  of  Capital 
Stock,  Report  of  Loans,  etc.,  will  be  furnished  upon 
application  to  the  Secretary  of  the  Commonwealth's 
Office,  Harrisburg,  Pa.,  and  Blanks  for  Reports  to  the 
Health  Commissioner  and  Water  Supply  Commission 
will  be  furnished  on  application  to  said  Departments. 
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To  be  paid  in  case  of  merger 120 

Company   having  paid  when  originally  incorporated   not  re- 
quired to  pay  on  accepting  Act  of  1874 188 

Rechartered   corporation   must   pay 213 

Judicial  sale  of  cori)oration  property  discharges  liens  for  un- 
paid   bonus 219 

Should   accompany   application  for   charter 278 

BY-LAWS. 

Corporations    authorized    to    make,    for    management    of    its 

property     20 

Shall  be  the  law  of  the  corporation,  subordinate  to  existing 

laws 23-94 

Shall  be  made  by  the  stockholders  at  a  meeting  called  for 
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that    purpose 23-85 

What  they  shall  prescribe 23-83 

Shall  prescribe  amount  of  Treasurer's  bond  required 24-86 

May  prescribe  what  number  of  stockholders  shall  constitute  a 

quorum     25 

Shall  prescribe  regulations  as  to  transfer  of  stock 25-85 

Shall  fix  time  for  choosing  directors 85 

Shall  direct  whether  the  president  be  chosen  by  the  directors 

or    stockholders 85 

Corporations  by  their  by-laws  may  authorize  board  of  direc- 
tors to  increase  or  decrease  number  of  directors 122 

CAPITAL  STOCK. 

Shall  only  be  issued  for  money,  labor  or  property,  fictitious 

increase   void 7-31-50 

Shall  only  be  increased  in  pursuance  of  law  with  consent  of 

stockholders    7 

Certificate  must  give  number  of  shares  subscribed  by  each 

person     21 

Certificate  must  give  amount  of,  and  number  and  par  value 

of    shares 21 

Must  also  state  that  ten  per  centum  thereof  has  been  paid  in  22 

Certificates  of  to   be  signed  and  delivered 25 

Transferable  by  holders  as  directed  by  by-laws 25 

Amount  of,  authorized 27 

Subscriptions  to,  to  be  paid  in  installments  as  directors  may 

require    27 

Penalty   for  failure  to  pay  installments 27 

Directors  may  cause  to  be  sold 27 

Holders  of,  not  entitled  to  vote  when  delinquent  30  days  pre- 
ceding election  or  meeting 28 

Transfer   of   shares    of 28-85 

To  be  deemed  personal  property 28-70 

Shares  not  transferable  until  previous  calls  have  been  paid 

or   same    forfeited 28-70 

Assessment   of,   authorized 28 

Notes  or  obligations  not  to  be  taken  in  payment  for 28-70 

Individual  liability   of   holders   of 28-48 

Issuing  of  preferred  stock 31-72 

Issuing  of,  for  property  taken 31-48 

Issuing  of  deferred 31-50 

May  be  increased  from  time  to   time  by  consent  of  stock- 
holders      32 

Manner  of  holding  elections  to  increase 32 

Amount  of.  to  be  furnished  judges  at  elections  to  increase...  33 

Increase  of,  to  be  returned  to  Secretary  of  Commonwealth..  34 

Certified  copy  of  increase  to  be  furnished  Auditor  General..  34 

May  be  reduced  in  same  manner  as  increased 34-50 

Amount    of,   paid    in,   to   be   registered   in   office  of  Auditor 

General     35 

Certificate  for  rechartering  corporations  shall   show  amount 

of  paid  in 41 

Manner  of  serving  process  to  enforce  payment  of  installments 

due    upon s  40 
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Transfer  oi  certificates  of,  by  owners 48 

Amount  of,  paid  in,  must  be  registered  in  Auditor  Generars 

office  before  going  into  operation 51 

Bonus  to  be  paid  the  State  upon 45-55-83 

Reduction  of  bonus  to  be  paid  the  State 55 

Amount  of,  to  be  determined  by  purchasers  of  property  of  a 

corporation     58 

Number  of  shares  to  be  entered  in  each  ballot  when  voting 

for  change  of  office 80 

Water  companien  in  cities  of  first  and  second  class  may  in- 
crease not  to  exceed  $20,000,000 68 

Certificates  of,  prima  facie  evidence  of  right  to  vote 83 

When  disputed,  judges  of  election  to  determine 83 

Of  water  companies,  not  to  exceed  $2,000,000 85 

May  be  increased  with  consent  of  stockholders  to  $10,000,000.  83 

May  be  reduced  with  consent  of  stockholders 101 

Manner  of  reducing  capital  stock 101 

In  reduction  of,  judges  to  be  furnished  with  statement  of  the 

amount   of  capital  stock 102 

May  be  increased  with  consent  of  stockholders  to  $30,000,000.  104 

Transfer  of  certificates  of 106 

Shares  not  to  be  transferable  until  calls  thereon  have  been 

paid    109 

Notes  not  to  be  given  in  payment  of 100 

Bonus  to  be  paid  upon Ill 

May  be  increased  to  an  amount  deemed  necessary  for  its  pur- 
poses      112-113 

Method  of  increasing  capital  stock  or  indebtedness 113 

Corporations  authorized   to  purchase  stock,    etc.,    of    other 

corporations     117 

Change  of  par  value  of  shares 125 

Corporations  authorized  to  purchase  stock,  etc.,  of  other  cor- 
porations      126 

Voting  of  shares  of  stock  held  by  executors,  administrators, 

etc 133 

No  shares  to  be  transferable  until  calls  are  paid 135 

Water  companies   may  purchase,  etc.,  stock  of  similar  com- 
panies      135 

Bonus  to  be  paid  on  stock  by  merging  companies 130 

Reduction   of  capital   stock 142 

Increase    of   capital   stock 143 

Taxation  of  capital  stock 153-161 

Need  not  be  all  subscribed  before  letters  patent  are  granted.  188 

Certificate  must  state  that  lO^f  has  been  paid  in  cash 189-198-200 

Kequiremepts   for  increase  of 190 

In  reorganization  under  judicial  sale  property  may  be  taken 

for     207 

Provisions  regarding  reduction  of  capital  stock 208 

Companies  organized  jirior  to  1874  must  accept  before  reduc- 
ing   stock 209 

Amount  and  par  value  of  shares 209 

Parties  giving  j)roperty  for,  must  pay  10  per  cent,  in  cash 22-'5 

Provisions  regarding  intTea^e  of 233 

Requirements  as  to  paying  lO^c  of  capital  stock 257 

Consent  of  stockholders  required  to  increase 190 


455  INDEX 

Reports  of  increase  must  be  made 190 

Unless  increased  according  to  Act   1874  State  Officers  have 

no  right  to  file  returns 192 

Notice  of  meeting  to  increase  may  be  waived 220 

Same  fee  required  for  filing  evidence  of  increase  or  decrease.        223 

Provisions  reg  irding  increase  of 233 

Meeting  of  stockholders  must  be  held  to  increase 250 

Notice  of  meeting  but  not  the  meeting  may  be  waived 251 

Certificate  must  state  that   10%  was  paid  in  cash  to  the 

Treasurer  of  the  company 278 

Bonds  on  real  estate  of  a  proposed    corporation    cannot    be 

taken  in  payment  of 208 

Corporation  purchasing,  does  not  acquire  property  and  fran- 
chises of  another  company 285 

Amount  of,  corporations  are  entitled  to  have 292 

Taxes  on  stock  of  a  cori)oration  is  a  tax  on  its  property  and 

assets  ^fl 

Of  a  corporation,  is  not  the  certificates,  but  the  property  and 

assets,  including  the  franchises 377 

Property  indispensable  to  charter  rights  is  represented  by, 

and  is  not  taxable  locally 381 

Of  a  corporation,  invested  in  patent  rights,  not  taxable  by 

the    Commonwealth ' .        384 

CERTIFICATE. 

Contents    of ...•         21 

Of  the  second  class,  what  it  shall  set  forth 21 

Stock  issued  for  property  shall  be  so  stated  in  certificates 

and  statements  made  by  officers  of  the  company 31-49 

For   rechartering    corporations 41 

Company  accepting  the  Constitution  to  file  certificate  in  of- 
fice of  the  Secretary  of  the  Commonwealth 51 

Companies  formed  by  the  purchape  of  property  of  corpora- 
tion to  file  certificate  within  one  month  after  organiza- 
tion             58 

Certificate  of  corporation  desiring  to  amend  charter 64 

For  charter,  may  be  acknowledged  before  a  notary  public 93 

Corporations    may    be    formed    by    voluntary    association    of 

three   or  more  persons 132 

For  alteration,  etc..  of  charter,  must  state  object  of  proposed 
amendment,  and  that  reports  have  been  filed  and  taxes 

paid    '   137 

"Must  be  acknowledged  by  president  and  secretary  before  re- 
corder of   deed«i 137 

'SluFt  be  recorded  in  office  for  recording  of  deeds 138 

^Fust  state  amount  of  capital  stock,  number  and  par  value  of 

shares  and  that  ten  per  centum  has  been  paid  in  cash..  189 
Territory  of  gas  and  water  companies*  must  be  designated  in.  217 
When  onlv  three  directors  are  named  in,  trea<;urer  cannot  be 

one     224 

A  feme  covert  cannot  be  one  of  the  subscribers f?24 

Statement  of  purposes  in.  should  be  in  general  terms 2^5 

What  the  application  for  charter  for  a  water  company  must 

contain    .277-27Ji 
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CTorporate  existence  of  a  water  company  begins  from  the  time 

of  recording  of 280 

CHARTER. 

Existing  at  adoption  of  constitution  void  unless  organization 

has   taken  place 6 

Amendment  of,  conditioned  on  acceptance  of  constitution 6 

Number  of  persons  required  to  subscribe  application 21 

What  certificate  for,  shall  contain 21 

Published  notice  required  of  application 21 

How  renewal  of  to  be  effected 41 

When  renewal  to  date  from 41 

Rights  and  privileges  of  rechartered  corporation 41 

Renewal  or  extension  of  by  local  or  special  law  prohibited. . .  5 

Only  business  authorized  by  shall  be  engaged  in 7 

When  injurious  to  citizens  Legislature  may  annul 7 

No  law  shall  extend  charter  of  more  than  one  corporation. .  8 

May  be  limited  in  time  or  perpetual 23 

May  be  annuled  by  Legislature 23 

\^rtificate  for,  may  be  acknowledged  before  a  notary  public.  93 
Must  be  subscribed  by  two  or  more  persons,  one  of  whom,  at 

least,  must  be  a  citizen  of  this  Commonwealth 132 

Certificate  for  amendments,  etc.,  of,  must  state  that  the  al- 
terations are  in  accord  with  previous  charter 137 

Elxtensions   of  must   not   interfere  with   territory  previously 

occupied  by  any  other  gas  or  water  company 138 

.  May  be  granted  to  individuals  where  water  company  fails  to 

supply  municipality  wherein  its  supply  is  obtained 170 

Application  for,  must  be  approved  by  \N'ater  Supply  Commis- 
sion      178 

Powers  of  a  corporation  must  be  found  in  cnarter 273 

Can  only  confer  power  authorized  by  statute 273 

Rights  and  privileges  must  be  written  in  charter 273 

Application  for,  must  state  single  puri)ose 275 

A  corporation   cannot  assume  an  indebtedness,   etc.,   before 

the  chaiter  is  issued 280 

Must  comply  with  statutory  requisites 281 

Must  be  able  to  show  that  right  is  conferred  by  charter 281 

Provisions  icgarding  charter  in  131y  Case 281 

Persons  dealing  with  corporations  cannot  impeach  validity  of 

the     charter 283 

Cannot  be  called  in  question  in  collateral  suit 283 

Company  may  be  required  to  show  authority  to  do  certain 

acts ' .' 284 

Charter  cannot  be  forfeited  ])ecause   the  majority   of  stock- 
holders sold  their  stock 284 

Notice  of  application  for  charter  requires  21  days 183 

Act  1874  does  not  require  entire  amount  of  capital  to  be  sub- 
scribed before  granting  of  letters  patent 188 

Certificate  for,  must  state  that  ten  per  cent  has  been  paid 

in    cash 189 

Applications  for,  notice  must  be  publislied  in  each  county...  193 

Renewal  of,  requires  same  notice  as  original 198 

Different  purposes  cannot  be  combined  in  one  charter 206 
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Companies  desiring  rechartering  must  pay  bonus 213 

Power  of  the  Governor  to  refuse  charter 214 

Applications  for,  must  state  place  of  business  with  certainty.  222 
Statement  of  purpose  in  application  for,  should  be  in  gen- 
eral    terms 245 

Act  of  1895  does  not  authorize  embodying  more  than  one  pur- 
pose in  a  charter 253 

Refusal   of  the  Secretary    of    the    Commonwealth  to  grant 

charter  is  conclusive 256 

Parties  aggrieved  have  a  remedy  in  the  courts 256 

Number  of  subscribers  to,  under  the  Act  of  1901 268 

Diflferent  purposes  cannot  be  joined  in  same  charter 206 

Will   not   be  granted   in   a   district   where  there  is  another 

water  company 303 

Water  company  claiming  a  monopoly  must  show  that  char- 
ter confers  it 304 

Failure  to  provide  pure  water  not  a  ground  for  vacating 310 

CONSTITUTIONAL  PROVISIONS. 

Prohibiting  local  and  special  legislation 6 

Unless  bona-fide  organization  has  taken  place  exitisng  char- 
ters to  be  void 6 

Amendment  of  charter  conditioned  on  acceptance  of  consti- 
tution      6 

Prohibiting  abridgement  of  right  of  eminent  domain  and  po- 
lice  power 6 

Regarding  voting  at  corj^orate  elections 6 

Limiting  business  to  that  authorized  in  charter 7 

jjimiting  holding  of  real  estate  to  amount  necessary  for  busi- 
ness      7 

Stock  or  bonds  only  to  be  issued  for  money,  labor  or  prop- 
erty      7 

Stock  and  indebtedness  may  be  increased  by  consent  of  stock- 
holder«,  on  notice  given 

Compensation  to  be  made  for  injuries  to  private  property. . . 

Right  of  appeal  from  assessment  of  damage  guaranteed 

Damages  on  appeal  to  be  determined  by  jury 

Legislative  right  to  revoke  or  annul  charter 

Future  legislation  to  be  enjoyed  only  on  acceptance  of  con- 
stitution       6 

CORPORATIONS. 

Act  of  1874 19 

Number  of  persons  required  to  form 19 

General  powers   of 19 

Classes    of 20 

For  the  supply  of  water  to  the  public 20 

Mode    of    incorporation 20 

Contents  of  certificate  for  incorporation , . . .  21 

Publication  of  notice  of  intention  to  apply  for  a  charter  for.  21 

What  certificate  shall  set  forth 21 

Acknowledgement  of  certificate •  22 
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Recording  of  certificate  required. 22 

Length  of  grant,  and  power  to  revoke  charters  of 23 

By-laws,  their  adoption  and  what  they  shall  prescribe 23 

Officers  and  directors  and  their  duties 24 

Quorum  of  stockholders,  how  determined 26 

Certificates  of  stock,  signing,  delivery  and  transfer  of  same. .  25 

Elections  of,  oath  of  officers  holding 25 

Officers   and  directors,  vacancies,   how  filled 26 

Cumulative   voting  by  stockholders 26-52 

Capital  stock  of,  the  amount  and  payment  therefor,  and  its 

transfer    27 

Power  of,  to  mortgage  property 29-53-91 

Stockholders  of,  individual  liability 29-49 

Issuing  of  preferred  stock  by 31 

Authorized  to  take  property  and  issue  stock  therefor 31-49 

Increase  of  capital  stock  by 32 

Manner  of  holding  elections  to  increase  capital  stock 32 

May  decrease  capital  stock  by  same  method 35-50 

Officers  and  stockholders  of,  limiting  liabilities 35 

Grant  of  power,  construction  of 35 

Returns  by,  to  Auditor  Qeneral 35 

Powers  and  privileges  acquired  by  companies  accepting  the 

constitution  and  Act  of  1874 36-51-54-60 

For  the  supply   of  water  to  the  public,    powers    and    priv- 
ileges   of 36-37-62-87 

Av^ater  companies  authorized  before  occupancy  of  property  to 

agree  with  owner 38 

Penalty  for  interfering  with  the  lines  of  a  water  company 39 

Penalty  for  obstructing  or  injuring  lines  of  a  water  company.  39 
Terms  on  which  munieijiaiity  may  acquire  works  of  a  water 

company     41 

For  the  supply  of  water,  courts  may  determine  charges  for 

same  40 

Rechartering    of 41 

Assessment  of  damages  for  proi)erty  taken  by 42 

Bonus  to  be  paid  the  State  by 45-55-83 

Service  of  process  upon  stockholders 46 

Issuing  of  letters  patent  to 46 

Authorizing  to  increase  security  of  bonded  indebtedness 47 

Facilitating  transfer  of  stocks  and  bonds 47 

Before  going  into  operation  must  record  name,  etc.,  in  office 

of   Auditor  General 61 

Time  for  beginning  and  completing  work 52-65-89 

Water  and  gas  authorized  to  secure  loan  by  bond  and  mort- 
gage      53 

Must  file  acceptance  of  constitution  to  enjoy  future  legisla- 
tion      54 

Created  by  purchase  of  property 76 

Changing  location  of  principle  office 59 

Sale,  letting  or  mortgaging  of  real  estate 60 

Amendment,  alteration,  etc.,  of  charter 63 

Fraudulent  use  of  name,  or  appropriation  of  property 65 

Dissolved,  providing  for  conveyance  of  real  estate 66 

Authorizing  water  companies  for  cities  of  first  and  second 

class  to  increase  capital  stock 68 
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Relieving  full  paid  capital  stock  of  further  assessment,  etc..  09 

Authorizing  stockholders  to  determine  number  of  directors. . .  75 

Protecting  right  of  stockholders  in  property 76 

Withholding  exclusive  right  from  future  water  companies 80 

Extension  of  terms  of  directors 82 

Ueter mining  stock  ownership  and  right  to  vote 82 

Authorizing  water  companies  to  increase  capital  stock 86 

Authorizing  water  companies  to  appropriate  streams,  etc 88 

Water  companies  authorized  to  bond  to  double  amount  of 

capital    stock 92 

Bonus  on  increase  of  capital  stock 83 

Certificates  for  charters  of,  may  be  acknowledged  before  a 

Notary     Public 93 

Authorized  to  increase  capital  stock  to  $10,000,000 93 

By-laws  of,  to  be  its  law 94 

OtHcers  of,  and  their  duties 95 

Dissolved,  appointment  of  receiver 97 

Stock  certificates  and  transfer  books  prima  facie  evidence  of 

right  to  vote 98 

For  supply  c.  water  to  the  public  authorized  to  relocate  road 

and  to  acquire  land  to  preserve  purity  of  water  supply...  99 

Reduction  of  capital  stock  by 101 

Changing  location  of  iirincipal  oftice  and  place  of  holding  an- 
nual   meeting 103 

May  increase  capital  stock  to  $30,000,000 104 

May  agree  with  owners  of  land,   waive  ast«essment  of  dam- 
ages   by    viewers  and  have  the  jury  visit  and  view  the 

premisses     104 

Regulating  the  issue  and  transfer  of  certificates  of  stock  by..  105 
For  the  s?upply  of  water,  validating  i)uroha9es,  etc.,  of  lands 

to  preserve  i)urity  of  the  water  supply 106 

For  the  supply  of  water  to  the  public,  declaring  a  mi.sdeamnor 

to  tre><pass  on  certain  lands  and  authorizing  arrest 107 

Authorizing  certain,   (o   purchase  bonds   or  stock  of  similar 

corporations    108 

Authorizing  increase  of  capital  stock  to  amount  deemed  nec- 

*      e^sarv^    112 

Authorizing  to  increase  capital  stock  and  indebtedness 113 

Proceedings  to  increase  capital  stock  and  indebtedness 113 

Providing  for  the  merger  and  consolidation  of 117 

Regulating  the  number  of  directors  of 121 

May  be  formed  by  association  of  three  or  more  persona,  one 

of  whom  must  be  a  citizen  of  this  Commonwealth 122 

For  supply  of  water,  authorizing  Councils  to  contract  with...  123 
For  supply  of  water  to  the  public,  no  contracts  with  to  pre- 
vent boroughs  constructing  works 124 

Vested  with  right  to  use  canals,  etc.,  as  highways  authorized 
to  lease,  sell  or  use  same  for  domestic  and  manufacturing 

purposes     124 

For  the  supply  of  water  to  the  public,  authorized  to  extend 
into    adjacent    districts    upon    written    requests    of    lot 

owners    125 

Authorized  to  increase  or  diminish  par  value  of  shares 125 

Authorized  to  purchase,  hold,  etc,,  stock  and  bonds  of  other 

corporatiouB  136 
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For  supply  of  water  to  the  public,  authorized    to    contract 

with  townships  of  the  first  class 127 

Authorizing  stockholders  to  vote  by  proxy  at  meetings 128 

Relating  to  the  taking  of  stock  votes 128 

Regulating  the  change  of  corporate  titles 129 

Validating  all  charters  granted  to  corporation  formed  by  the 

association  of  three  or  more  persons 131 

Voting  of  stock  held  by  executors,  etc 133 

Validating  all  acts  done  in  pursuance  of  the  act  authorizing 
the  purchase  of  bonds  and  stock,  etc.,  of  other  corpora- 
tions            134 

Required  to  file  a  certificate  with  Governor  that  all  reports 
have  been  duly  filed  and  taxes  paid  before  amendment, 

etc.,  of  charter  will  be  allowed 137 

Requiring  the  filing  of  all  reports  and  payment  of  taxes  be- 
fore merger  or  consolidation 138 

Penalty  for  failure  to  report   to  Auditor  General   for  any 

three  ^ears 141 

Extending  to  all  corporations  the  provisions  of  the  act  for 

reducing  the  capital  stock  of  corporations 142 

Authorizing  to  increase  capital  stock  and  indebtedness 143 

For  the  supply  of  water  to  the  public,  right  of  eminent  do- 
main to  take  streams,  etc.,*not  to  be  exercised  by  those 

chartered    thereafter 144 

Required  to  file  plans,  etc.,  with  Health  Commission  if  incor- 
porated for  supply   of  water 145 

Railroad  companies  authorized  to  hold,  etc.,  stock  and  se- 
curities of  water  companies 148 

For  supply  of  water  to  the  public,  mu^t  have  approval  of 
Water  Supply  Commission  before  letters  patent  will  be 

granted   151 

Taxation  acts  affecting 153-164 

Statement  to  be  filed  by,  to  aid  in  collection  of  taxes 167 

Shall  not  construct  dams,  etc.,  in  certain  streams  without 

consent  of  Water  Commission 172 

Method  of  acquiring  possession  of  property  taken  under  the 

right  of  eminent  domain 183 

Capital  stock  need  not  all  be  subscribed  before  letters  patent 

are   issued 188 

Not  required  to  pay  bonus  on  accepting  Act  of  1874  if  bonus 

was  paid  when  originally   chartered 188 

Increase  of  capital  stock,  requirements  under  Act  1874 190 

Publication  of  notices  required  under  Act  of  1874 191 

Increase  of  an  indebtedness,  unless  made  under  requirements 
of  the  Act  of  1874  State  Ofiicers  have  no  authority  to  re- 
ceive and  file  returns 192 

Publication  of  notice  required,  German  newspaper  not  com- 
pliance with  the  act 193 

Renewal  of  charter  requires  same  publication  of  notice  as 

original   196 

Acceptance  of  Constitution,  no  publication  of  notice  required        197 
Company  accepting  Constitution   entitled  to  same  privileges 

as  if  incorporated  originally  under  act 197 

Companies  taking  property  for  stock  must  pay  10%  in  cash . .        200 
Can  only  take  such  property  as  is  necessary  for  business....        203 
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In  no  case  can  bonds  be  taken 204 

Place  of  business  is  where  corporate  functions  are  performed.  205 

Different  purposes  cannot  be  joined  in  a  charter 206 

£.eorganiz,ition  by  purchasers  at  judicial  sale 207 

Reduction  of  capital  stock  by 208 

Companies  organized  before  1874  must  accept  act  before  re- 
ducing  capital    stock 209 

Maximum  amount  of  capital  stock,  etc.,  under  act  1874 209 

Those  existing  prior  to  adoption  of  new  Constitution  must 
accept    its    provision  to  avail  themselves  of  subsequent 

legislation    210 

Can  only  be  formed  for  purposes  designated  in  the  act 211 

Exclusive  rights  of  certain 213 

Payment  of  bonus  by  companies  being  rechartered 213 

Directors  need  not  be  stockholders 216 

Reorganization  of,  by  purchasers  at  judicial  sale 219 

Fees  for  filing  evidences  of  indebtedness  by 223 

Feme  covert  cannot  be  one  of  the  subscribers  to  an  applica- 

cation   for   charter 224 

Can  only  take  property  to  90%  of  capital  stock 225 

Change  of  name  by 231 

Increase  of  capital  stock  by . . . « 233 

Change  of  name  is  an  amendment,  etc.,  of  charter 235 

Change  of  name  of,  must  be  made  under  Act  of  1883  and  not 

by   the  courts 242 

Statement  of  purpose  in  an  application  should  be  in  general 

terms     245 

Meeting  of  stockholders  must  be  held   to  vote  increase  of 

stock    250 

Act  of  1895  does  not  authorize  embracing  more  than  one  pur- 
pose in  the  charter 253 

Ten  per  cent  must  be  paid  in  cash,  not  in  property 257 

Number  required  to  make  acknowledgement  under  Act  1901 . .  258 
Powers  of,  are  found  in  charter,  cannot  be  extended  by  im- 
plication       273 

Cannot  assume  indebtedness  before  charter  is  issued 280 

Charter  of,  must  conform  to  statutory  requisites 281 

Have  two  year^  to  begin  and  five  years  to  complete  works...  288 

This  time  may  be  extended  by  the  courts 288 

Are  liable  for  consequential  damages  by  the  erection  of  works.  288 
Not  liable  for  indirect  damages,  the  result  of  the  proper  op- 
eration of  works 288 

Right  of,  to  open  highways  subject  to  reasonable  municipal 

regulations    289 

Merger    authorized 294 

May  hold  stock,  etc.,  of  other  corporations 296 

Corporate  franchises  may  be  taken  by  the  Commonwealth 344 

Must  make  compensation  for  property  appropriated 362 

Accountable  to  the  State  for  the  conduct  of  its  business  and 

reasonableueSsS  of  its  charges 364 

Has  no  right  to  make  difference  in  price  on  account  of  use 

made  of  commodity 370 

Rates  which  do  not  eria])le  comiwny  to  pay  obligations,  un- 
reasonably   low 371 

May  impose  a  penalty  on  unpaid  bills 375 
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Taxation    of 376 

Tax  on  capitax  stock  of,  is  a  tax  on  property  and  assets 376 

IVoperty  and  assets  of,  includes  franchises 377 

Property  indispensable  to  charter  rights  represented  by  cap- 
ital stock 381 

Distinction  between  a  private  and  public  corporation 382 

Have  a  right  to  put  a  value  on  the  commodity  in  which  they 

deal,  the  same  as  individuals  have 415 

The  Act  of  Incorporation  is  a  contract  with  the  State  which 

subsequent  legislation  cannot  impair 418 

COURTS 

Certified  copies  of  the  records  of  incorporation  to  be  com- 
petent evidence  in 23 

May  set  aside  invalid  elections 26 

May  hear  complaints  of  deficiency  in  quantity  or  quality  of 

water   supply  38-62-80 

May  determine  reasonableness  of  rates  charged  by  a  water 

company     40 

May  appoint  viewers   to  assess  damages  for  property  taken 

by  a  corporation 42 

Filing  of  bond  authorized  for  damages  for  taking  of  property.  44 
May  determine  form  of  notice  in  action  to  charge  stockholders 

for  debts,  etc.,  of  corporations 46 

In  acceptance  of  the  Constitution,  transcript  of  the  records 

of  Auditor  General  to  be  competent  evidence  in 54 

May  direct  sale  of  real  estate  of  dissolved  corporations 67 

Authorized  to  appoint  receiver  for  dissolved  corporations 97 

Stockholders,  dissatisfied  with  agreement  to  merge,  may  ap- 
ply to 120 

Appeal  to  from  decision  of  Commissioner  of  Health 146-149 

Have  no  longer  right  to  change  name  of  corporation 242 

On  refusal  of  Secretary  of  the  Commonwealth  to  grant  letters 

patent,  parties  aggrieved  have  a  remedy  in 256 

May    compel    water   companyies   to   supply   reasonably    pure 

water   310 

Supervision  by,  as  to  charges  of  a  water  company 363 

But  this  does  not  authorize  preparing  a  schedule  of  rates. . . .  363 

Rules  by  which  to  determine  reasonableness  of  c  harge 365 

Has  supervision  over  the  rates  charged  by  water  company. . . .  360 

No  authority  to  transfer  the  decision  to  City  Councils 369 

When  borough  authorities  are  dissatisfied  with  rates  the  only 

remedy  is  the  courts 416 

DAMAGES. 

Corporation  may  agree  with  the  owners,  where  property  is 

taken   38 

For  property  taken,  court  may  appoint  viewers  to  assess 42 

For  property  taken,  corporation  may  file  bond  in  court 44 

Appeal  for  assessment  of 44 

For  property  taken  by  a  water  company 88 

Must  pay  damages  for  re-locating  of  road  or  for  property 

taken  to  preserve  piu-ity  of  streams 100 
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In  action  for,  parties  may  waive  assessment  of  by  viewers. .  105 

One  depositing  coal  dirt  in  a  stream  is  liable  in  damages 314 

Measure  of  damages  is  the  cost  of  removing  the  coal  dirt 324 

Method  of  ascertaining  the  amount  of.  for  property  taken....        338 

Diversion  of  a  stream  legally  implies  damages 355 

The  measure  of  damages  is  the  difference  in  the  value  of  the 

property  before  and  after  taking .^55 

Measure  of  damages  includes  expense  caused  by  such  diver- 
sion    i 358 

Right  to  damages  accrues  when  water  is  taken 358 

Constitution  provides  compensation  not  only  for  the  taking 

of  property,  but  also  for  its  injury  or  destruction 359 

Corporations  liable  to  consequential  damages 359 

In  estimating  the  value  of  land  everything  giving  it  intrinsic 

value  is  to  be  considered 362 

Corporation  is  liable  for  consequential  damages  to  private 
property  injured,  but  not  actually  taken  in   the  erection 

of  works 362 

Cannot  be  assessed  because  of  the  water  company's  failure 

to  connect  its  lines  with  those  of  a  neighboring  city 425 

DIVIDENDS. 

On  preferred  stock,  board  of  directors  to  determine  amount  of  31 

Payable  only  out  of  net  earnings 31 

Defended  stock  may  be  made  to  await  payments  of 32-50 

Water  companies  lose  exclusive  right  by  payment  of  certain 

dividends   38-80 

In  municiiMil  i)urchase  of  water  or  gas  company,  to  be  de- 
ducted from  interest  in  computation  of  price 40 

ELECTIONS. 

For  directors,  shareholders  may  cumulate  or  distribute  votes. .  6 

Court  may  set  aside  and  order  new,  if  invalid 26 

To  increase  cai)itiil  .stt.ck  or  indebtednebs 32-113 

For  directors,  etc.,  stockholders  may  cumulate  or  distribute 

votes    53 

Notice  of,  for  change  of  principal  office 60 

At  such  elections  stockliolders  entitled  to  one  vote  for  every 

share  of  stock 60 

^Method  of  holding  election  to  reduce  stock 101 

Method  of  holding  election  to  increase  capital  stock 113 

Method  of  holding  election  for  the  merging  of  corporations. .  119 

CMINKNT  DO^IAIN. 

The  exercise  of,  shall  never  be  abridged  to  prevent  Legisla- 
ture taking  the  property  and  franchises  of  corporations 
and  6^ubjc•etillg  them  to  public  use 6 

Corporations    endowed    with,    must    make    compensation    for 

property  taken,  injured  or  de>«troyed 7 

Ilight   of  water  companies  to  occupy  highways,  etc.,  and   to 

take   property 37-88 

Injury  to  private  property  must  be  compensated  for 38 
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Instead   of  exercising  right   of,   water   companies   may   pur- 
chase property 39 

Assessment  of  damages  for  property  taken  under  right  of . . .         42 

Right   of,  not  to  be  given  by  amendment  of  charter 65 

Water  companies  authorized  to  condemn  lands  along  streams 

to  preserve  from  pollution 100 

In   actions  against  corporations   exercising  right  of,   parties 

may  waive  appraisement  by  vieAvers 105 

In  exercise  of,  either  party  may  have  jury  view  property 106 

Withheld  from  water  companies  thereafter  incorporated 144 

Method  of   obtaining  possession   of  property   under  the  ex- 
ercise   of 183 

Companies  under  clause  XVIII.  cannot  constitutionally  be  en- 
dowed with 276-209 

Only  extends  to  taking  water  for  district  where  chartered...        281 
Provisions  of   the  act   conferring  right   to  take  and  occupy 

property,  highways,  etc 286 

Provisions   of   the  Act    of    1889    authorizing  the  taking   of 

streams,  etc 280 

Legislative  provisions  conferring  right  of 336 

Legislative  provision  conferring  right  to  take  streams,  etc 337 

Act  withholding  right  to  take  streams,  etc.,  from  companies 

thereafter  chartered • 339 

Authorizing  appeal  to  courts  when  parties  cannot  agree  as  to 

damages  for  property  taken  under 339 

Distinction  between  property  taken  under,  and  property  pur- 
chased           340 

Right  of  eminent  domain  must  be  exercised  according  to  law 

to  enjoy  privileges 340 

By  purchase,  only  become  riparian  owners 341 

Water  company   only  a  riparian  owner  that  does  not   take 

water  under  its  right  of  eminent  domain 341-343 

May  take  works  and  improvements  of  a  private  company 343 

Corporate  franchise  may  also  be  taken  undei*. 343 

But  not  propertv  held  for  a  public  use 345 

Company  taking  lands  under,  has  right  to  remove  timber 345 

Water  company  "will   not  be  enjoined   taking  water  from  a 

stream  used  by  a  railroad  under  lease. 346 

Property  taken  for  a  reservoir  may  be  enclosed  and  access  to 

it  forbidden 348 

Contracts  between  the  State  and  a  corporation  must  yield 

to  right  of 349 

Water  companies  have  power  to  condemn  property  held  for 

public  use 349 

Right  of,  to  he  strictly  constrifed  against  the  grantee 350 

Water    companies   under  clause   XVIII.   of   the  Act  of  1874 

cannot  be  endowed  wit  h 352 

Right   of,  to   t^ke  private  springs  or  private  water  supplies 

withheld   352 

Land  of  a  water  company  may  be  taken  for  public  use 350 

Water  companies  have  no  right  to  take  water  for  more  than 

district  where  chartered 351 

Right  of.  cannot  be  conferred  by  Legislature  for  private  pur- 
poses           352 

Property  for  construction  of  works  may  be  taken  under,  out- 
side of  district  where  chartered 351 
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Water  company  authorized  to  take   property  contiguous  to 

streams  to  preserve   their  purity 354 

Extent  to  which  this  may  be  done  not  fixed  by  rule 354 

Measure  of  damages  for  taking  property  under 355 

Special  damages  cannot  he  recovered  by  lower  riparian  owner.  357 

Either  party   may  petition   for  viewers 358 

Each  entry  of  a  water  company  a  permanent  appropriation..  358 
The   Constitution   provides   compensation    not    only    for   the 

taking  but  also  for  injury  to  remaining 359 

Under  the  Constitution  companies  made  liable  for  consequen- 
tial damages 350 

Laying  lines  on  a  public  highway  is  imposing  additional  servi- 
tude on  the  land 360 

Distinction  between  a  street  in  a  city  and  a  public  highway. .  360 
The  Constitution  requires  just  compensation  to  be  made  for 

property    taken 362 

EQUITY,   BILL  IN 

To  enforce  liability  of  stockholders 30 

By  citizens  complaining  ot   deficiency  in  quantity   or  quality 

of  water  supplied 38-62 

Powers  of  court  under  same 38-62 

To  determine  as  to  reasonableness  of  rates  charged  by  water 

or  gas  company 40 

Proceedings  to  be  in  accordance  with  rules  of  equity  practice.  02 

Regarding  fees  and  costs  in 62 

EXCLUSIVE  RIGHTS. 

Granting  to  water  and  gas  comiianies 38 

When  same  shall  terminate 38 

Limiting,  so  as  not  to  include  water  companies 81 

Merger  not  to  extend  exclusive  rights  of  a  water  company...  118 
Waiver  of,  does  not  authorize  the  incorponition   of  another 

company 202 

Additional  companies  may  not  be  chartered  in  district 213 

Legislative  provisions  conferring  exclusive  rights  upon  water 

companies    299 

Legislative  provisions  taking  right  from  water  companies 299 

Act  repealing,  declared  constitutional 300 

Rulings  of  the  courts  upon  the  constitutionality  of  the  Act 

of  1887 301 

Only  continue  until  certain  dividends  are  paid 299 

Limited  to  particular  municipality  mentioned  in  charter 302 

Charter  will   not   be  granted  to  another  corporation  in  the 

district    303 

Company  cannot  waive  exclusive  right 303 

Another    charter   will    not   be   granted   when   com])any'8   ex- 
clusive privilege  has  been  extended  by  the  courts 303 

Act  granting  exclusive  j)rivileges  declared  constitutional 303 

Grant  of  exclusive  privilege  must  have  reasonable  construc- 
tion   303 

Company  claiming  it  must  show  that  law  or  charter  confer 

the  same 304 
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Such  a  legislative  grant  must  be  construed  strictly 304 

Only   allowable   where   resultant   benefit   is  in   favor   of  the 

public    304 

Only  begins  with  the  recording  of  their  certificate 305 

Companies  incorporated  prior  to  1874  and  accepting  the  pro- 
visions of  the  Act  entitled  to 306 

Right  ceases  on  the  payment  of  dividends  stipulated  in  the 

Act    * 308 

Such  dividends  may  be  paid  in  stock 308 

Company   chartered   before    1874  and   accepting   act   has   all 

the  exclusive  privileges  of 294 

Only  continues  until  stipulated  dividend  is  paid 411 

GOVERNOR. 

Certificates  for  a  charter  to  be  presented  to 22 

Shall  issue  letter  patent  to  corporation  accepting  Constitu- 
tion     36-51 

Shall  not  issue  letters  patent  until  first  installment  of  bonus 

has  been  paid 45-55 

Authorized  to  issue  letter  i)atcnt  to  corporations 47 

Corporations  desiring  to  amend  charters  to  apply  to 64 

Not  to  issue  letters  patent  until  satisfied  bonus  is  paid 112 

Shall  issue  letters  patent  to  merged  companies 120 

Ratifying  certain  charters  granted  by 132 

Certificates  for  amendment  of  charters  to  be  produced  to 137 

^ferger  of  corporations   not  complete  until  Governor  issues 

letters  patent 139 

Shall  not  issue  same  until  certificates  are  filed  that  reports 

hav^  been  made  and  taxes  paid 140 

Decision  of,  under  Health  Commission  Act,  may  be  appealed 

from  to  court 149 

Shall  appoint  members  of  the  Water  Supply  Commission 150 

When  Water  Supply  Commission  may  recommend  to  grant  ad- 
ditional charter 170 

Not  to  approve  of  mergers  imtil  same  has  been  approved  by 

the  Water  Commission 179 

Discretionary  powers  of,  in  refusing  applications  for  charter..  214 

Shall  direct  issuing  of  charter  if  papers  are  in  right  form....  279 

Should  not  approve  certificate  if  not  in  proper  form 282 

HEALTH  COMlVnSSTON. 

Act  to  preserve  the  purity  of  the  waters  of  the  State   for 

the  protection  of  the  public  health , 145 

Terra  "waters  of  the  State,"  when  used  in  the  act  to  mean 

all  springs,  streams,  etc 145 

Corporations,  etc..  to  file  with  Commissioner  plans  of  works, 

and  descripti(«n  of  source  of  supply 145 

No  additional  source  of  supply  to  be  used  without  permit  of 

Commissioner  145 

Water  works  not  to  be  constructed  or  extended  without  writ- 
ton  permit  from  Commissioner,  if  proposed  source  appear 
not   prejudicial  to  health 145 

Api)lication  for  permit  to  be  accompanied  by  plans  of  works 

with  descriptions  of  proposed  source  of  supply 145 
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No  additional  source  shall  be  used  without  similar  permit 14o 

Applications  to  be  examined  without  delay 146 

Corporations  may  appeal  to  the  courts  from  decision  of  the 

Commissioner  146 

Penalty  for  failure  to  file  plans,  etc 146 

Provisions  in  the  Health  Commission  Act  regarding  the  dis- 
posal of  sewage 146-140 

HIGHWAYS. 

Right  of  water  companies  to  use 37-88 

Water  companies  authorized  to  re-locate  roads  when  neces- 
sary to  store  water 100 

I>amage  for  re-locating  roads  to  be  paid  by  water  company..  100 

A  sidewalk  of  a  street  is  part  of  the  highway 287 

A  bridge  erected  for  public  travel  is  a  public  highway 287 

Right  of  a  water  company  to  occupy,  subject  to  reasonable 

police  regulations 288 

Legislative  regulatiouH  regarding  the  occupancy  of 291 

Water  companies  authorized  to  occupy 336-338 

Borough  cannot  withhold  right  to  occupy 364 

Pipe  under  a   road  is   imposing  an   additional   servitude  on 

the  land 360 

Permits  for  the  opening  of,  not  unreasonable 386-387 

A  license  fee  for  opening  covered  by  the  Act  of  1889 387 

Authorities  cannot  impose  free  hydrant  service  as  a  condi- 
tion for  occupancy  of 395 

INCREASE  OF  CAPITAL  STOCK  OR  INDEBTEDNESS. 

Ficitious,  shall  be  void 7 

Shall  only  be  made  in  pursuance  of  general  law  with  consent 

of  stockholders  after  notice 7 

Manner  of  holding  elections  for 32-113 

To  be  reported  to  the  Secretary  of  the  Commonwealth  within 

thirty  days 34-115 

Payment  of  bonus  on 55-83-111-115 

Corporations   authorized    to   increase    capital    stock    to   $10,- 

000,000 93 

Corporations   authorized    to    increase   capital   stock    to   $30,- 

000,000 104 

Corporations  may   increase  capital   stock  to  amount  deemed 

necessary  112-144 

Corpora tionb  may  increase  capital  stock  or  indebtedness  or 

both  to  amount  deemed  necessary 113-144 

Such  increase  of  either  may  be  made  at  once  or  from  lime 

to  time 113-144 

Method  of  increasing  capital  stock  or  indebtedness 113 

Returns  to  be  made  of  such  increase 115 

Corporations  may  increase  capital  stock  or  indebtedness  to 
the  amount  deemed  necessary,  and  the  increase  of  in- 
debtedness may  be  secured  by  mortgage  of  property 144 

INDEBTEDNESS. 

Ficitious  increase  of,  void 7 
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Shall  only  be  increased  in  pursuance  of  general  law  with  con- 
sent of  stockholders  after  due  notice 7 

Corporations  may  enter  into  obligationa  necessary  to  transact 

bu8in(>s8  20 

Corporations  may  secure  by  issuing  bonds 29 

Liability  of  stockholders  for 29 

Method  of  increasing  same 32 

Certificate  for  rechartering  corporations  shall  state  amount  of.  41 

Water  and  gas  companies  authorized  to  borrow  money 53 

Purchasers    of    property    of    corporations    authorized    to    issue 

bouds   58 

Water  companies  may  borrow  to  double  the  amount  of  capital 

stock  92 

Corporations  may  increase  capital   stock   or  indebtedness   to 

amount  deemed  necessai  y 113-144 

Increase  may  be  made  at  once  or  from  time  to  time 113-144 

Method  of  increasing  indebtedness 113 

Increase    of   indebtedness    may    be    secured    by    mortgage    of 

property    144 


LEGISLATURE. 

Shall  not  pass  any  local  or  special  law 6 

Shall  not  remit  forfeiture  of  charter  of  existing  corporations 

or  alter,  amend  or  Dass  general  law  favoring,  except  upon 

condition  of  aceeT)tance  of  constitution 6 

May  take  property  and  franchises  of  corporation  and  subject 

to  public  use 6 

Shall  not  deprive  any  j)er.«on  of  an  appeal  from  assessment 

made  by  viewers 7 

Shall  have  power  to  alter,  revr)ke  or  annul  charters 7 

Corporations  subject  to  power  of 19 

Water    Supply    Commispion    shall    report    to,    recommending 

future  legislation 152 


LETTERS  PATENT. 

To  be  issued  by  the  Governor 22 

Governor  shall  issue  to  corporations  accepting 36-51 

Re-charlered  corporations  to  exist  from  the  date  of 41 

Governor  authorized  to  issue 47 

Company   must  commence  work  within  two  years  from   the 

date  of 52 

Governor  shall   not  is^ue   until   first   installment  of  bonus  is 

paid  55 

Governor  shall   is-siue,  for  amendments  to  charters 04 

To  be  isjsued  by  tlie  (iovernor  in  case  of  merger 120 

Shall  be  issued  for  amendments  for  charter 138 

Shall  not  be  issued  in  oase  of  merger  until  reports  have  been 

filed  and  taxes  paid 140 

To   water  companies  shall  not  issue   until  application  is  ap- 
proved by  the  Water  Supply  Commission 151 
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MEETINGS. 

By-laws  shall  be  made  by  stockholders  at 23 

Stockholders  may  determine,  fix  or  charge  number  of  direc- 
tors at  a  meeting  called  for  that  purpose 24 

Quorum  at,  to  be  determined  by  by-laws 25 

Cumulative  voting  at,  for  elections  of  directors,  etc 26-53 

Delinquent  stockholders  not  entitled  to  vote  at 28 

For  the  purpose  of  issuing  preferred  stock 31 

Proceedings  at,  for  election  to  increase  capital  stock  or  in- 
debtedness    32 

Copies  of  the  return  of  elections  at,  to  be  filed  within  thirty 

days  in  the  office  of  the  Secretary  of  the  Commonwealth. .  34 

To  reduce  capital  stock 35 

Acceptance  of  Constitution  to  be  made  by  resolution  at  regu- 
lar meeting 54-76-77 

Purchasers    of   property   of   corporation   shall   hold  meeting 

within  thirty  days 68-74 

In  sale,  letting  or  mortgaging  of  real  estate  copy  of  the  min- 
utes of  meeting  to  be  prima  facia  evidence  of  matters 

therein  set  forth 61 

Application  to  the  court  for  extension  of  time  to  complete 
works  to  be  made  pursuant  to  a  resolution  adopted  at  a 

meeting  90 

Must  be  called  to  reduce  stock 101 

Must  be  held  at  chief  office 101 

Notice  required  of  such  meeting 101 

Change  of  place  of  business  to  be  determined  at 103 

Holding  of,  to  increase  capital  stock 113 

Agreement  to  merge  companies  to  be  submitted  to  stock- 
holders of  each  corporation  at  separate  meeting 118 

Of  stockholders  to  change  number  of  directors 120 

Proceedings  at,  to  increase  or  decrease  par  value  of  shares 125 

MERGER. 

Any  corporation  may  purchase  the  property  and  franchises 
of  another  corporation,   and  the  same  will  vest  in  the 

purchasing  company 51 

When  two  or  more  corporations  make  a  joint  certificate 
accepting  the  Constitution  and  the  Act  of  1874,  and  let- 
ters patent  iwsue  to  siiid  new  corporation,  said  corpora- 
tions shall  be  deemed  merged 52 

Merger  Act  of  29  May,  1901 117 

Any  corporation,  except  those  specified  in  the  act,  author- 
ized to  purchase  the  capital  stock  of,  and  to  merge  its 

corporate  rights  with  that  of  any  other  corporation 117 

Corporate  right,  etc.,  of  either  to  vest  in  the  corporation  into 

which  such  merger  shall  be  made 117 

What  corporations  not  permitted  by  the  act  to  so  merge 117 

Proceedings  to  accomplish  the  merger 118 

Upon  filing  of  certificates  and  copy  of  agreement  with  Sec- 
retary of  Commonwealth  mergers  shall  be  deemed  to  have 

taken  place 110-139 

Property,  franchises,  etc.,  shall  vest  without  further  act  or 

deed  119-14*^ 
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Consolidated  corporation  not  to  do  business  until  bonus  on 
increase  of  capital  Btock  be  paid  and  new  letters  patent 
issued   120-140 

Certified  copy  of  a^jfrcement,  etc.,  to  be  evidence  of  the  merger 

and  consolidation 120 

Proceedings    where   a   stockholder   is   dissatii^ed   with   such 

merger  120 

Governor  not  to  issue  letters  patent  to  consolidated  corpora- 
tions until  each  corporation  has  filed  with  Secretary  of 
Commonwealth   a   certificate   from   the   Auditor   General 

-»      that  all  reports  have  been  filed  and  taxes  paid 140 

The  requirements  of,  under  Act  of  1907 179 

Provisions  regarding  the  merging  of  corporations 295 

MORTGAGE. 


*. 


'orporafcions  may  mortgage  property  to  increase  security  of 

indebtedness   47 

May  issue  bonds  to  secure  indebtedne^ss 29 

Water  companies  authorized  to  mortgage  property 53 

Purchasers  of  property  of  corporations  may  mortgage  same...  58-74 

Sale,  letting  or  mortgaging  of  real  estate  by  corporations 80 

Water  companies  may  mortgage  to  double  the  amount  of  capi- 
tal stock  ". 92 

Increase  of  indebtedness  may  be  secured. by  mortgage  of  prop- 
erty    144 


MUNICIPAL  PROVISIONS. 

Regulations  regarding  the  use  of  streets  by  water  companies..  38-89 
Cities  and  boroughs  may  acquire  property  of  water  and  gas 

companies    40 

Authorities   may   receive   bids   from   all    incorporated   water 

companies  for  supply  for  fire  protection 123 

Authorities  may  erect  works  or  contract  with  a  water  com- 
pany     123 

No  contract  thev  mav  have  entered  into  to  abridge  right  to 

build  124 

Must  be  furnished  by  water  company  obtaining  supply  within 

limits    109 

Penalty  for  failing  to  so  supply  municipality 169 

Conditions  under  which  the  municipality  may  build 171 

Authorizing  municipalities  to  purchase  water  plants 173 

Method  of  procedure 174 

Legislative  authority  for  furnishing  water  to 296-297 

Having  contracted  with  water  company  has  no  power  to  con- 
struct works  306 

May  purchase  works  after  twenty  years 309 

■  City  has  no  right  to  drain  sewage  into  a  stream 313 

Boroughs  cannot  refuse  permission  to  lay  pipes  in  streets 354 

City  Councils  have  no  authority  to  fix  rates  for  a  water  com- 
pany     369 

Must  pay  not  only  for  water  drawn,  but  for  the  supply  fur- 
nished    373 

Must  pay  for  water  used,  though  short  of  contract  amount..  376 
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Pipes  of  a  company  not  assessable  for  local  taxation 382 

May  require  permits  and  license  fees 386 

Not   authorized  to  require  water  companies  to  be  annually 

licensed,  and  pay  fixed  amount 388 

A  tax  per  lineal  foot  of  pipe  is  an  unauthorized  property  tax..        388 
A  borough  ordinance  requiring  a  water  company  to  obtain  a 

permit  before  laying  mains  is  reasonable 389 

A  borough  ordinance  providing  for  a  license  tax  on  telegraph 

poles  is  reasonable 389 

Municipality  cannot  bargain  away  its  right  to  at  all  times 

exercise  its  police  powers 395 

Cannot  impose  free  hydrant  service  as  a  condition   for  oc- 
cupying highways  398 

Extract  from  General  Borough  Act  of  1851 397 

Extract  from  Act  applying  to  cities  of  the  third  class 397 

Municipalities  have  two  methods  of  supplying  themselves  with 

water    389-405 

Legislature  may  take  away  right  of  borough  to  build  works 

But  have  no  power  to  put  both  in  operation  at  the  same  time       398 

and  give  it  to  a  corporation 398 

Borough  having  contracted  with  water  company  has  no  power 

to  build   399-402-403-404-406 

Extracts  from  the  Arendville  decision 400 

Courts  will  remedy  inadequate  supply 405 

Borough  desiring  to  own  water  plant  must  buy  under  the  pro- 
visions of  Act  of  1874 406 

Where  there  never  has  been  a  contract,  borough  has  never  ex- 
ercised its  right 407 

When  there  is  no  contract  expressed  or  implied  borough  may 

build  409 

When  exclusive  right  is  lost'  borougli  may  contract  with  an- 
other water  company 412 

Inadequate  supply  not  a  ground  for  re^'cinding  contract 412 

]\Iunicii)ii]  contract  does  not  make  water  company  responsible 

for  lo-ijs  by  fire 414 

Borough  cannot  shift  duty  of  furnishing  water  for  fires  upon  a 

water  company  and  then  refuse  to  pay  them 413 

Borough  authorities  not   siitisfied  with   rates  must   apply  to 

the  courts 416 

Court  of  Common  Pleas  and  not  City  Councils  have  supervi- 
sion over  the  rate»s  of  a  water  coini^any 416 

Borough  erecting  works  is  liable  in  damages  to  a  water  com- 

l>any   417 

An    act   of  inoorporation   is   a   contract   which   a   subsequent 

Legislature  cannot  impair 413 

Supply  of  water  is  not  a  municipal  function 420 

City  undertaking  it  exercises  merely  the  functions  of  a  pri- 
vate corfjoration    421 

Act  of  1901  authorizing  boroughs  to  build  regardless  of  con- 
tract, with  water  companies 424 

Declared  unconstitutional  by  Supreme  Court 425 

Borough   is  liable   for  services  rendered  by  water  company, 

though  less  than  contract  amount 425 
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NOTICE. 

Of  meeting  to  increase  stock  must  be  published  sixty  days...  7 

Of  intention  to  apply  for  charter  must   be  pubhshed  three 

weeks  in  two  newspapers 21 

Proof  of,  to  accompany  certificate  when  produced  to  the  Gov- 
ernor           22 

Of  meeting  to  issue  preferred  stock  to  be  pubhshed  thirty 

days  in  one  newspaper 31 

Of  meeting  to  incAase  stock  or  indebtedness  to  be  published 

sixty  days  in  one  newsimper 32 

To  be  given  viewers  in  assessment  of  damages 42 

Of  time  when  bond   will  be  presented  in  court  by  corpora- 
tion taking  property 44 

Upon   non-resident   stockholders   charging  them   with   debts, 

etc.,  of  corporat  ion 48 

Of  the  time  and  plice  of  meeting  of  purchasers  of  property 
of  cori)orations,  to  be  published  in  one  newspaper  once  a 

week  for  two  weeks 58 

Required,  of  election  to  change  office 60 

Of  intention  to  apply  for  amendment  of  charter 63 

Of  meeting  of  purchasers  of  property  of  a  corporation 74 

Of  meeting  to  reduce  capital  stock 101 

Required,  of  meeting  to  increase  capital  stock 113 

Of  meeting  to  consider  merger 118 

The  three  weeks'  notice  required  of  application   for  a  char- 
ter means  twenty-one  days 183 

Company'  advertising  first  is  entitled  to  letters  patent 183 

Newspaper  oont<iining  notice  not  required  to  be  in  place  of 

business  of  corporation 191 

Must  be  published  in  each  county  where  corporate  franchises 

are  exercised 193 

Publication  in  a  German  newspaper  not  a  compliance  with  the 

Act    193 

Publication  not  i*equired  of  acceptance  of  the  Constitution  and 

the  Act  of  1874 197 

Of  the  increase  of  capital  stock  may  be  waived 220 

Must  be  in  English  unless  otherwise  specified 248 

Of  the  meeting,  but  not  the  meeting  may  be  waived 251 

Of  the  application  for  charter,  what  it  shall  contain 278 

Incoming  tenants  to  have  notice  of  the  i-ule  re<iuiring  payment 

of  former  tenants  unpaid  bills 368 


OATH. 


^ 


Judges  holding  elections  for  incr&ise  of  stock  shall  take  and 

suhseribe   33 

Affidavit  of  number  of  shares  and  persons  holding  siime  to  be 
made  by  othcers  of  a  corporation  and  furnished  judges  at 
eleoti'-ns  to  increase  capital  stock ."U 

In  siile,   letting,  etc.,  of  real  estate,  oath  of  secretary  as  to 

minutes  61 

OFFICERS. 

In    elections    for,    stockholders    may    cumulate    or   distribute 

their  votes 6 
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Corpora tionn  may  appoint  subordinate  ones  and  allow  suitable 

compensation    20 

Bj'-laws  shall  prescribe  the  duties  of 23 

Business  of  corporations  shall  be  managed  by  a  president, 
board  of  directors,  clerk,  treasurer,  and  such  other  of- 
ficers and  agents  as  the  corporation  authorizes 24 

Manner  of  choosing  directors 24 

Duties  of  corporation  officers 24 

Treasurer's  bond  required 24 

Stockholders  may   determine,   fix  or  change  the   number   of 

directors   24 

Majority  of  the  whole  number  of  directors  to   constitute  a 

quorum    24 

Manner  of  issuing  stock  by 25 

Judges  holding  election  must  take  and  subscribe  oath  or  af- 
firmation     26 

Vacancies  among,  may  be  filled  by  remaining  directors 26 

In   elections   for  directors,   etc.,    stockholders   may   cumulate 

votes   26-53 

Directors  shall  fix  amount  and  time  of  paying  installments  of 

capital  stock   27-85 

May  bring  suit  to  recover  amount  due  with  penalty 27 

Directors  may  prescribe  amount  of  dividend   to  be  paid  on 

preferred  stock  31 

Where  property  is  tiiken  for  stock,  certificates  and  statements 

of  officers  shall  ho  state 31 

Directors  shall  appoint  judges  in  elections  to  increase  capital 

stock  or  indebtedness 33 

President  or  treasurer  to  make  retm'n  of  increase  of  capital 

stock  to  Secretaiy  of  the  Commonwealth ^ 

Limiting  liabilities  of ^ 

Names  of  president  and  treasurer  must  be  registered  in  of- 
fice  of    Auditor   General    })efore   companies   can   go    into 

operation  35-51 

Letters  patent  to  issue  on  application  of  the  president  and 
secretary  of  the  corporation  accompanied  by  proof  that 
the  conditions  provided  by  law  and  the  Constitution  has 

been  complied  with 47 

No   liability   upon   for   transfer  of   stock,   unless   notified  in 

wTiting    48 

Acceptance  of  the  Constitution  to  be  made  by  resolution  of.. 54^-60 

Probate  to  be  made  by  officer  of  dissolved  corporation 61 

Certificate  for  amendment  of  charter  to  be  acknowledged  by 

president  and  secretary 64 

Election  of,  by  purchasers  of  property  of  a  corporation 74 

Stockholders  to  determine  number  of  directors  and  date  of 

holding  meeting  for  election  of  officeds 175 

Directors  may  be  divided  into  different  terms 82 

Application  to  court  for  extension  of  time  to  complete  works 

shall  be  verified  by  the  president  or  presiding  officer 90 

Election  of,  and  duties 95 

Directors  to   appoint  judges  at   meetings  to  reduce  capital 

stock  101 

Directors  need  not  be  stockholders 216 

When  only  three  directors  are  named,  treasurer  cannot  be  one       224 
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OPINIONS  ATTORNEY  GENERAL. 

Notice  of  application  for  a  charter  must  be  published  for 

twenty -one  daya 198 

Capital  stock  need  not  all  be  subscirbed  before  letters  patent 

are  issued 198 

Where  company  has  paid  bonus  on  its  capital  stock  it  is  not 
required  to  pay  additional  bonus  before  it  can  accept  the 
provisions  of  the  Act  of  1874 199 

Certificate  for  a  charter  must  state  amount  of  capital  stock, 
number  and  par  value  of  shares  and  that  ten  per  centum 
has  been  paid  to  the  Treasury  in  cash.  It  is  not  necessary 
that  the  entire  amount  of  stock  has  been  subscribed 199 

Increase  of  capital  stock  require,s  first,  consent  of  stock- 
holders, second,  reports  of  increase 199 

Consent  of  stockholders  to  increase  is  not  an  increase 199 

Unless  increase  is  made  as  provided  in  the  Act  the  Secre- 
taiy  of  the  Commonwealth  and  Auditor  General  have  no 
authority  to  file  return 201 

Publication  of  notice  must  be  in  each  county  where  corpora- 
tion proposes  to  exercise  its  corporate  franchises 201 

Publication  in  a  German  newspaper  not  a  compliance  with  the 

act  201 

Re-chartering  must  be  done  in  the  same  manner  and  with  the 

same  notice  as  original 204 

Publication  of  notice  of  acceptance  of  Constitution  and  Act  of 

1874  not  required 205 

Accepting  corporations  entitled  to  the  same  privileges  as  if 
incorporated  under  the  act 206 

Certificate  must  state  that  ten  per  centum  has  been  paid  to 

the  treasurer  in  cash 206-207 

It  may  all  be  paid  by  one  stockholder 208-207 

Waiver  of  exclusive  rights  does  not  authorize  incorporation  of 

a  second  company 209 

Corporation  may  only  take  property  necessary  for  its  busi- 
ness          209 

Place  of  business  is  where  the  corporate  functions  are  per- 
formed          210 

Reorganization  by  purchasers  of  franchises  at  a  judicial  sale 

may  reorganize  under  the  same  or  any  other  name 211 

Or  they  may  apply  for  a  charter  as  a  new  corporation 211 

If  a  new  corporation  is  formed  ten  per  cent,  must  be  paid  in 

cash  211 

If  under  the  rights  and  franchises  of  the  old  company  cash 

payment  need  not  be  made 211 

PLACE  OF  BUSINESS. 

Certificate  for  incorporation  must  state 21 

Must  be  stated  in  return  to  Auditor  Genera] 25 

Providing  for  the  change  of  location  of  the  principal  office. .  59 
Publication  of  notice  for  amendment  must  be  in  county  where 

principal  office  or  place  of  business  is 63 

Acknowledgment  of  application  may  be  made  before  recorded 

in  county  of 22 

Meeting  to  reduce  stock  to  be  held  at  chief  office 101 
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May  be  changed  by  stockholders  at  meetings 103 

Is  where  corporate  functions  are  performed 205 

Certainty  regarding  required  in  application 222 


POLICE  POWERS. 

Shall   never   be   abridged    to   permit   corporations   infringing 

rights  of  individuals 6 


POLLUTION  OF  STREAMS. 

Chapter  on 310 

Water  companies  must  furnish  pure  water 310 

Legislative  provision  requiring  same 310 

"Pure"  in  the  act  means  wholesome  and  ordinarily  pure 310 

Classification  of  sources  of  pollution 311 

Supreme  Court  opinion  on  pollution  by  manufacturers.    Mc- 

Callum    case 312 

A  citj'  has  no  right  to  drain  sewage  into  a  stretim 313 

Manufacturers   of  coke  liable  in  damages    for    pollution    of 

streams     313 

Equity  will  enjoin  continuous  pollution  of  a  stream 314 

Owner  has  no  right  to  u.se  his  own  property  so  as  to  con- 
taminate the  well  of  a  neighbor 314 

'Equity  will  enjoin   the  prosecution  of  a  business  that  is  a 

nuisance 314 

Owner  depositing  coal  dirt  and  other  impurities  in  a  stream 

liable    in    damages 314 

Owner  responsible  for  depositing  culm  where  ordinar>'  storm 

will  wash  into  the  stream 314 

Ownei*ship  of  land  does  not  imply  right  to  pollute  streams...        315 
Supreme  Court  ojjinionK  on  pollutions  arising  in  the  operation 

of  coal  mines.     Sanderson  cases 315 

Owner  using  land  in  a  natural  way  not  responsible  for  dam- 
ages  to   neighbor 321 

Owner  not  responsible  for  drainage  from  coal  mines 321 

Contamination  arising  from  the  operation  of  a  tannery 323 

Contamination  from  the  operation  of  oil  wells 323 

Supreme  Court  opinions  from  cases  arising  from 324 

Contamination  caused  by  the  operation  of  oil  wells.    Butler 

cases    325 

Injunction  granted  for  contamination  of  a  water  supply  which 

was  caused  by  the  accumulation  of  water  in  coal  mines..        331 
Contamination  of  a  water  supply    by    an    individual.    Yost 

case   331 

Typhoid  occurring  from  a  contaminated  supply.     Plymouth 

case    ^^ 

W'ater  companies  not  required  to  hold  large  bodies  of  land 

to  protect  water  supply 334 

Extent  to  which  land  may  be  condemned  to  preserve  water 

supply   335 

Water  companies  under  the  Act  of  1893  may  condemn  land 

menacing  their  water  supply 335 
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POWERS  OF  A  WATER  COMPANY. 

Only    those    written    in    its    charter  and  authorized  by  the 

statute    286 

Statutory    proviaions    conferring 285a 

Not  authorized  to  supply  adjacent  territory 285a 

Territory  limited  to  a  single  municipality 286a 

Amendment   to  charter  to  add  other  municipalities  not  al- 
lowed      285a 

Authorized  to  occupy  highways,  etc ^  286 

Authorized  to  take  material  for  construction  of  works 287 

Mu-st  make  compensation  for  private  property   taken 287 

May  lay  pipes  under  side  walks  of  streets 287 

Have  two  years  to  begin  work  and  five  years  to  complete. 

This  time  may  be  extended  by  the  courts 288 

Are  liable  for  consequential  damages  to  property  by  the  erec- 
tion of  works 288 

Occupancy  of   highways,  etc.,   subject   to   reasonable  regula- 
tions under  police  powers 288 

Authorized  to  appropriate  streams,   etc 290 

May  construct  works  outside  of  the  district  where  located..  291 

Regulations  as  to  use  of  highways,  etc 291 

Amount  of  stock  and  bonds  authorized 292 

Powers  acquired  by  acceptance  of  Constitution  and  Act  of 

1874    ' 294 

Rights  of  comi^nies  merging 296 

Powers  of  merged   companies    in    regard    to    appropriating 

water  supplies 295 

Authorized   to   amend   charter 296 

But  must  not  cover  territory  occupied  by  other  water  com- 
panies      297 

May  extend  into  adjacent  territory  on  request'of  lot  owners.  297 

May  contract  with  townships 297 

Water  companies  under  clause  X\^II 296 

Such  companies  are  presumablj^  of  a  private  nature "  299 

Cannot  constitutionally  be  invested  with  the  right  of  eminent 

domain    299 

PROPERTY. 

Only  real  estate  necessary  for  its  business  shall  be  taken  by  a 

corporation     7-31 

Maj'  mortgage  to  secure  any  indebtedness 29 

May  be  taken  by  water  companies 37-87 

Compensation  must  be  made  for  taking  private  property 38 

Water  companies  may  agree  for  the  purchase  of 39 

Manner  of  assessing  damages  for  property  taken 42-43-44 

Appeal  from  the  assessment  of  viewers 44 

Remaining  property  and  franchises  may  be  mortgaged  as  ad- 

dition.ll  security  for  indebtedness 47 

Stock  may  be  issued  for  property  taken 49 

Deferred  stock  may  be  issued  in  payment  for 50 

^lay  be  sold  to  another  corporation 50 

Water  companies  may  mortgage  to  secure  borrowed  money..  53 

Purchasers  of,  may  form  a  corporation 57-73 
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Purchasers  of,  may  determine  amount  of  stock  and  bonds  to 

be  issued 68 

Mortgage  of,  copy  of  the  minutes  authorizing  to  be  prima 

facia  evidence  of  the  matter  therein  set  forth 61 

Penalty  for  fraudulent  making  use  of 65 

Of  dissolved  corporations,  authorizing  court  to  direct  sale  of.         66 

Protecting  rights  of  shareholders  in 76 

Corporations  may  mortgage  to  secure  indebtedness 92 

May  be  taken  possession  of  by  receiver  appointed  by  the 

court  in  case  of  dissolved  corporation 97 

When  taken  to  preserve  streams,  compensation  must  be  paid 

or  secured 100 

In  action  to  recover  damages  for  taking  parties  may  waive 
(appraisement  by  viewers  and  have  jury  view  the  prop- 
erty            105 

Validating  purchases  of,  by  water  companies  to  preserve  pur- 
ity  of  streams 106 

A  misdemeanor  to  enter  certain  enclosed  property  of  a  water 

company  to  pollute  water 107 

Corporations  may  hold  property  of  similar  corporations 109 

In  case  of  merger  transferred  to  new  corporation 117 

In  case  of  merger  deemed  vested  in  new  corporation  without 

deed 119 

Corporations  may  lease,  etc.,  property  of  other  corporations.        136 
*       Only  such  as  necessary  for  business  can  be  taken  by  cor- 
poration            203 

Can  only  be  taken  for  90%  of  stock 226 

Ten  per  cent,  must  be  paid  in  cash,  cannot  all  be  paid  in 

property  * 257 

QUORUM. 

Majority  of  directors  shall  constitute 24 

By-laws  shall  determine  what  shall  constitute,  of  stock- 
stockholders   25 

Majority  of  directors  shall  constitute 95 

RATES. 

Court  authorized  to  determine  reasonableness  of,  in  charges 

by  water  and  gas  companies 40 

Cannot  be  collected  when  water  is  impure 311 

Court   of  Common    Pleas    has    supervision    over  the  rates 

charged  by  water  companies.  416 

No  authority  to  transfer  the  decision  to  City  Councils 416 

Court    given    authority    to    determine    as    to    charges    of    a 

water  company .' 363 

Does  not  give  court  power  to  prepare  a  schedule  of  rates....  363 
It  is  a  duty  of  a  water  company  to  prepare  a  schedule  of  rates  363 
Corporations  have  a  right  to  put  a  value  on  the  commodity 

in  which  thej^  deal 364 

More  directly  accountable  to  the  State  than  an  individual 

for  the  reasonableness  of  its  charges 364 

Customer  of  a  water  company  may  complain  to  the  courts  of 
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unreasonable    charges 984 

Court  may  decree  chargea  to  be  decreased 365 

Court  not  authorized  to  prepare  a  tarifiF  of  rates  and  compel 

company  to  furnish  water  at  such  rates 365 

What  rates  water  company  is  entitled  to 366 

What  would  be  extortionate  in  one  town  might  be  reason- 
able in  another 366 

May  shut  ofiF  water  to  enforce  payment  of  former  rates 367 

Incoming  tenant  should  have  some  means  of  finding  out  such 

rule  of  a  water  company 368 

Water  company  has   right  to  adopt  reasonable  rules  as  to 

shutting  off  water  for  nonpayment  of  rates 368 

Company   mt^y  be  constrained  from   collecting,  when  water 

is  unfit  for  use 360 

The  court  and  not  the  city  council  has  supervision  over  rates       360 
Water  company  has  a  right  to  put  a  value  on  the  commodity 

in  which  it  deals 360 

The  courts  are  open  to  an  aggrieved  customer 360 

Domestic  rates  apply  to  each  house,  each  home 360 

Two  families  occupying  separate  apartments  in  a  flat  to  be 

considered  as  two  homes 370 

Company  cannot  base  price  of  its  product  on  the  value  to  the 

consumer    370 

Rates  which  do  not  enable  a  water  company  to  pay  legal  ob- 
ligations are  unreasonably  low 371 

Not  the  cost  of  property  but  its  value  to  be  cnsidered  in  fix- 
ing   rales 371 

Not  the  quantity  consumed  but  the  expense  of  furnishing  it 

the    basis    of    fixing    rate 371 

Two  tenants  in  same  house  should  be  dealt  with  as  if  they 

were  in  different  houses 372 

Not  the  water  drawn  from  the  hydrant  but  the  cost  of  keep- 
ing the  water  there,  the  basis  of  charges 373 

Matters  necessary  to  consider  in  fixing  rates 374 

Company  can  revoke  an  offer  to  furnish  free  water 375 

Company  may  impose  a  penalty  upon  unpaid  bills 376 

Borough  must  pay  for  water  used  even  though  short  of  con- 
tract  quantity 376 
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Corporations  shall  only  hold  amount  necessary  for  business..  7-10 

May  be  mortgaged  by  corporation 29 

May  be  taken  and  stock  issued  therefor 31 

Water  companies  authorized  to  occupy 37-87 

May  agree  with  owner  for  purchase  of,  or  for  damages  to. .. .  30 

Method  of  assessing  damages  for  taking  of 42 

Appointment  of  viewers  to  assess  damages  for  taking  of 42 

Appeal  from  assessment  of  damages  for  taking  of. 44 

Deferred  stock  may  be  issued  for  by  corporations 50 

Corporations  may  sell  to  another  corporation 61 

Water  companies  authorized  to  mortgage 63 

Purchasers  of  property  of  a  corporation  authorized  to  mort- 
gage      68-74 
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Relating  to  the  sale,  letting,  or  mortgaging  of 00 

Protecting  right  of  shareholders  in 78 


RECHARTERING. 

Proceedings  in  rechartering  of  corporations 41 

New  corporations  to  date  from  letters  patent 41 

RECORDER  OF  DEEDS. 

Certificates  may  be  acknowledged  before 22 

Original  certificate  with  all  endorHements  to  be  recorded  in 

office    of , 22 

Copy  of  the  minutes  authorizing  sale,  letting  or  mortgaging 

of  real  estate  may  be  recorded  in  the  office  of 61 

Certificate:)  for  amendment  of  charter  may  be  acknowledged 

before    64 

Certificate  for  amendment  with  all  endorsements  to  be  re- 
corded in  office  of 64 

Certificates  for  amendments  of  charter  to  be  recorded  in  of- 
fice  of 138 

Permits  from  Health  Commissioner  to  be  recorded  in  of- 
fice  of 147 

Original  certificate  must  be  recorded  in  office  for  the  record- 
ing of  deeds  in  proper  county 279 

Corporate  existence  of   a  water  company    begins    from    the 

time  of  recording  of  certificate 280 

Recording  of   certificate  a   condition  precedent   to  corporate 

existence    305 

REPEAL. 

No  modification  or  repeal  of  Act  of  1874  to  affect  any  fran- 
chise obtained  under  its  provisions 36 

Nothing  in  Act  1883  to  be  construed  as  repealing  any  re- 
quirements of  the  Act  of  1874 65 

RIPARIAN   OWNER. 

By  the  purchase  of  land  on  which  there  is  a  running  stream 

water  company  becomes  merely  a  riparian  owner 330 

Water  company  erecting  works  on  banks  of  stream  becomes 

merely  a  riparian  owner 341-342 

Rights  of  corporations  as 343 

Must  not  materially  diminish  quantitiy  of  water 345 

Riparian  ownership  of  water  only  extends  to  its   use  as  it 

flows 345 

May  divert  it  for  domestic  purposes 346 

May  use  it  for  ordinary  domestic  purposes  even   to  exhaus- 
tion       346 

Rights  of  a  ripanan  owner  to  the  use  of  running  water 347 

Owner  wlio^e  land  is  taken  by  condenmation  is  no  longer  a 

riparian    owner 348 

Only  riparian  owners  have  access  to  running  stream 353 
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Diversion  of  a  stream  imposes  damages  to 355 

Method  of  ascertaining  damages  to 366 

May  petition  to  have  viewers  appointed  to  assess  damages..  358 

SEAL. 

Corporations  may   alter  at  pleasure 19 

Must  be  stamped  on  certificates  of  stock 25 

Certificates  of  acceptance  of  the  Constitution  to  be  stamped 

yiith    60-76 

Certificates  for  amendments  of  charter  must  be  stamped  with  64 

SECRETARY  C0MM0XWK4LTH. 

Certificate  for  charter  shall  be  recorded  in  office  of 22 

Return  of  election  to  increase  stock  to  be  filed  in  office  of . . .  34 
Acceptance  of  the  Constitution  to  be  filed  in  office  of  .36-51-50-60-75-77 
Certificate  of  result  of  voting  to  change  office  of  corporation 

to  be  filed  in  office  of 60 

Certificate  for  amendments  of  charters  to  be  recorded  in 64 

Copy  of  the  order  of  the  court  extending  time  for  completion 

of  works  to  be  filed  in  office  of 91 

Return  of  election  to  reduce  stock  to  be  filed  in  office  of 102 

Shall  not  permit  filing  of  proceedings  to  increase  stock  until 

bonus   is    paid 112 

In  case  of  increase  of  capital  stock  copies  to  be  filed  in  office 

of  and  return  to  be  made  to 115 

Returns  to  be  recorded  by 116 

Acceptance  of  the  Conwtitution  to  be  filed  in  the  office  of. . .  116 
In  case  of  merger  certificates  with  a  copy  of  agreement  to  be 

filed  in  office  of 119 

Upon  said  filing  merger  deemed  to  have  taken  place 119-139 

In  the   ca-se   of  changing  par  value   of  shares    of  stock  cer- 
tificate to  be  filed  in  office  of 126 

Duties  of  in  change  of  corporate  title ■  130 

Amendment  of  charter  certificate  to  be  filed  in  office  of 138 

Certificate  to  be  filed  w^ith,  that  reports  have  been  made  and 

taxes  paid  by  merging  comimnies 140 

Filing  of  acceptance  of  the  Act  of  13  April,  1905,  in  the  of- 
fice   of 180-181 

Certificate  of,  for  new  source  of  water  J^upply 182 

And  Auditor  General  not  authorized  to   file   returns  unless 

increa-se  of  indebtedness  is  made  according  to  Act  of  1874.  192 
Certificate  of  reorganization   by   purchasers   at   judicial   sale 

must  he  filed  with 238 

Refusal  of    to  grant  letters  patent  conclusive 256 

Parties  affected  have  a  remedy  in  courts 256 

Requirements  of  office  of,  as  to  filing  papers 278 

STATE  TRFASURER. 

Bonus  must  be  paid  to 45 

Governor  shall  not  issue  letters  patent  until  first  installment 

of  bonus  is  paid  to 55 

Bonus  on  increase  of  stock  to  be  paid  to 84 
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On  an  increass  of  capital  stock  bonus  to  be  paid  to 111-115 

Letters  patent  not  to  issue  until  bonus  is  paid  to 112 

On  merger  bonus  to  be  paid  to 120-139-140 

Penalty  for  failure  to  registei    with  Auditor  General  under 

taxation  laws  to  be  settled  by 153 

Interest  to  be  charged  in  taxation  settlements  made  by 154 

May  appraise  stock  of  corporation  if  not  satisfied  with  valu- 
ation of  company 159 


STOCKHOLDERS. 

May  cumulate  or  distribute  votes  in  elections  for  officers 6 

Must  give  consent  to  increase  of  stock 7 

By-laws  shall  be  made  by,  at  a  meeting 23 

May  fix  or  change  number  of  directors 24 

By-laws  shall  determ.ine  number  of,  to  constitute  a  quorum..  25 

May  transfer  certificates  of  stock 25 

May  petition  court  for  new  election 26 

Note  of,  not  to  be  given  for  stock 28-70 

Individual   liability  of 2949 

Proceedings  against 30 

Consent  of,  required  to  issue  jiref erred  stock 31 

Consent  of,  required  to  increase  stock 32 

Proceedings  on  election  of,  to  increane  stock 32 

Consent  of,  required  to  reduce  stock '35 

Limiting  liability  of 35 

Consent  of,  required  for  re-chartering  a  corporation 41 

Service  of  process  on,  for  debts  or  for  unpaid  installments 

upon  stock 46 

Vote  of,  required  to  reduce  capital  stock  or  change  par  value 

of  shares 50 

Acceptance  of  the  Constitution  authorized  by 51 

Cumulative  voting  by 53 

Voting  of,  at  elections  to  change  principal  office 60 

Penalty  for  fraudulently  using  property  or  name  of  corpora- 
tion    * '. 65 

May  petition  court  for  sale  of  real  estate  of  dissolved  cor- 
poration    67 

To  determine  at  meeting  number  of  directors  and   time   of 

holding  annual  meeting 75 

Consent  of,  required  for  acceptance  of  Constitution 77 

When  exclusive  right  of  water  companies  terminate  on  pay- 
ment of  dividend  to 38-81 

May  determine  the  terms  of  directors 82 

By-laws  shall  be  made  by,  at  a  meeting  called  for  that  pur- 
pose     94 

Directors  shall  be  chosen  b}%  and  they  may  determine,  fix  or 

change  the  number  of 95 

Certificates  and  transfer  books  to  be  prima  facie  evidence  of 

right  to  vote 98 

Proceedings,  where  vote  is  objected  to 98 

Consent  of,  required  to  reduce  stock 101 

Proceedings  of,  on  reduction  of  stock 101 

Vote  of,  required  to  change  principal  office  or  place  of  meeting  103 

Consent  of,  to  increase  capital  stock 104 


INDEX  482 

Transfer  of  stock  by 106 

Note  or  obligation  of,  not  to  be  given  for  stock 109 

Note  of,  required  to  increase  capital  stock 113 

Proceedings  for  the  increase  of  capital  stock  by 113 

Agreement  to  merge  corporations  must  be  approved  by 118 

Proceedings  by,  for  merger  of  corporations 118 

Proceedings  in  case  any  stockholder  objects  to  merger 120 

Number  of  directors  may  be  increased  or  decreased  by 120 

May  vote  by  proxy  duly  executed 128 

Taking  of  stock  votes  upon  subjects  presented  to 128 

Vote  of  stockholders  to  change  the  corporate  title 130 

Notes  or  obligations  of,  not  to  be  given  in  payment  of  stock..  136 

Consent  of,  to  reduction  of  capital  stock 142 

Consent  of,  to  increase  capital  stock 143 

Cash  ten  per  cent.,  may  all  be  paid  by  one 198 

Reduction  of  capital  stock  to  be  made  by  consent  of 208 

Meeting  of,  for  increase  cannot  be  waived 250 
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Certificate  by  a  corporation  for  amendment  of  charter  shall 
set  forth  that  all  taxes  due  the  Commonwealth  have  been 
paid    137 

New  letters  patent  shall  not  issue  to  merged  companies  until 
each  have  filed  with  the  Secretary  of  the  Commonwealth 
a  certificate  from  the  Auditor  General  that  all  taxes  due 
the  Commonwealth  by  either  of  said  companies  have  been 
paid    140 

Corporation  Taxation  Acts 153-164 

All  corporations  before  going  into  business  shall  have  regis- 
tered in  the  office  of  the  Auditor  General  the  amount  of 
capital  authorized,  and  the  amount  paid  into  the  Treas- 
urer,   etc 153 

Report  to  be  made  annually  to  Auditor  General  under  seven- 

enteen    headings 158 

Method  of  appraising  value  of  stock 159 

If  Auditor  General  and  State  Treasurer  are  not  satisfied  with 
valuation  returned,  or  if  no  return  be  made,  may  appraise 
value  of  stock 159 

Tax  required  to  be  paid  by  corporations  on  their  capital  stock       160 

Must   be   transmitted   to   the   Treasury    within    thirty    days 

from  the  date  of  settlement 160 

No  further  tax  on  mortgages,  bonds,  etc.,  owned  by  the  cor- 
poration            160 

Penalty  for  neglect,  or  refusal  to  make  report  and  appraise- 
ment           154 

Auditor  General  and  State  Treasurer  auhtorized  to  examine 
books,  etc.,  of  corporations  to  verify  accuracy  of  any 
returns  154 

Interest  chargeable  on  taxes  if  not  paid  when  due 155 

Taxes  to  be  a  lien  upon  property  and  franchises  of  corpora- 
tions from  the  time  they  are  due  and  payable 165 

Corporations  not  to   be   dissolved  by  the  court  until   taxes 

are  paid 155 

Taxation  of  personal  property  owned  by  corporations ►. .        163 
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Treasurer   of  corporation   must   report   annually   to  Auditor 

General  the  amount  of  indebtedness,  etc.,  of  the  cor- 
poration, so   far  as  known,   owned  by  residents  of  this 

Commonwealth    162 

To  deduct  from  interests  three  mills  and  returned  to  State 

Treasury  162 

Penalty  for  failure  to  assess  and  pay  the  same 163 

To  aid  in  the  collection  of  taxes,  assignees,  etc.,  must  notify 

Auditor  General  of  sale  of  corpoiation  property 165 

What  such  notice  shall  contain 165 

Information  must  be  filed  with  Auditor  General  ten  days  prior 

to  advertising  sale 165 

Amending  section  21  of  Taxation  Act  of  27  June,  1879 166 

In  townships  of  the  second  class,  for  the  maintenance  of  fire 

hydrants,   etc 168 

On  the  capita]  stock  of  a  corporation 376 

Ruling  on  by  the  Supreme  Court  in  the  X.  Y.  P.  &  O.  R.  R. 

case  377 

The  dissenting  opinion  filed  in  the  above  case 379 

The  tax  on  the  capital  stock  of  a  corporation  is  a  tax  on  its 

property  and  assets,  including  its  franchises 379 

Franchises  of  a  company  to  be  considered  in  fixing  value 380 

Property  indispensable,  not  taxable  locally. . . '. 381 

Necessary  real  estate   of  a   water  company   not   taxable  for 

county   purposes 381 

Necessary  land,  being  part  of  stock,  not  taxable  locally 381 

Necessary  property  of  a  railroad  not  taxable  locally 381 

What  offices  of  a  railroad  not  taxable  locally ^. .        382 

Lot,  buildings  and  fixtures  of  a  water  company  not  taxable 

locally 382 

Gas  pipes  in  streets  not  taxable  locally 382 

Structures  necessary  for  the  operation  of  a  water  company  not 

subject  to  mechanics'  lien 383 

Water  company   property   paying   no   State   taxes   liable   to 

municipal  taxation 383 

Lands  purchased  for  future  use  taxable  as  real  estate 383 

Grain  elevators  owned  by  railroads  are  taxable  locally 383 

Dwelling    houses    for    accommodation    of    workmen    taxable 

locally    384 

Large   bodies   of   land   bought   to   prevent    contamination   of 

streams  not  free  from  local  taxation 384 

To  tree  land  from  local   taxation,  it  must  be   necessary  to 

operate  the  water  company 385 

A  borough  ordinance  requiring  a   permit  and  license  fee  is 

not   unreasonable 386 

Requiring  a  license  for  opening  the  streets  not  unreasonable..  387 
Municipal  corporation  has  not  power  to  require  a  water  com- 
pany to  be  annually  licensed  and  pay  a  fee  to  the  city 388 

A  tax  imposed  on  each  foot  of  track  owned  by  a  railway  is  a 

property  tax 388 

A  tax  for  each  lineal  foot  of  pipe  laid  is  an  unauthorized 

property  tax 388 

An  ordinance  requiring  permits  for  opening  streets,  a  proper 

police  regulation 389 

An  ordinance  requiring  a  license  tax  on  telegraph  companies 

is  reasonable 389 
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An  annual  charge  for  each  pole  of  telegraph  company  is  rea- 
sonable         390 

U.    S.    Supreme    Court    opinions    on   the   reasonableness    of 

charges  on  telegraph  poles 301 

Charge  must  not  be  in  excess  of  the  expense  of  inspection 392 

A  borough  cannot  by  contract  desprive  itself  of  the  right  to 

impose  a  license  tax 395 

A  township  has  no  right  to  collect  toll  from  a  water  com- 
pany for  the  privilege  of  doing  business  in  the  township. .        396 

VIEWERS. 

Legislature  prohibited  depriving  anyone  of  appeal  from  assess- 
ment of  damages  by 7 

Appointment  of,  to  assess  damages  for  property  taken  by  a 

water  company  42 

Assessment  of  damages  by 43 

Report  of,  to  Court 43 

Appeal  from  report  of 44 

Appraisement  of  damages  for  property  taken,  either  -party 

may  waive  105 
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Stockholders   may   cumulate  or  distribute  votes  at  election 

for  officers 6 

Clerk  shall  record  all  votes 24 

At  elections,  judges  to  make  oath  to  receive  only  legal  votes..  26 

Cumulative,  authorized 26-53 

Stockholders  in  arrears  not  authorized  to  vote 28-86 

At  elections,  to  increase  capital,  judges  to  decide  upon  the 

qualification  of  voting,  etc 33 

Stock  and  transfer  books  prima  facie  evidence  of  right  to 

vote  stock 98 

Proceedings  where  such  vote  is  objected  to ,   98 

Method  of  voting  to  reduce  stock 102 

Proceedings  where  stock  vote  is  demanded 114 

WATER   COMPANIES. 

Incorporation  of,  authorized 20-87 

Powers  and  government  of 37-87 

Compensation  by,  for  property  taken 38 

Exclusive  rights  of 38 

Authorized  increase  of  capital  stock 85 

When  another  company  may  be  incorporated  in  the  district..  38 
Courts  to  determine  complaints  against  for  impurity  or  de- 
ficiency  of  water 38 

Equity  proceedings  to  be  followed 62 

Appeal  to  Supreme  Court % 62 

May  agree  for  purchase  with  owners  before  occupying  prop- 
erty      38 

Proceedings  in  case  of  disagreement 39 

Right  to  take  property,  how  exercised 39 

Penalty  for  taking  water  from  lines  without  authority 39 
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Puniflhment  for  obstructing  or  injuring  property  of 39 

Purchase  of  works  by  municipality 40 

When  works  are  not  to  be  constructed  without  consent  of 

municipal  authorities   40 

Court  authorized  to  detonnine  reasonableness  of  charges 40 

Amendment  of  charters  not  to  interfere  with  territory  of..  65 

May  borrow  money  and  secure  by  bond  and  mortgage 53 

Provision  of  clause  3.  sec.  34,  Act  1874,  extended  to  all  water 

companies    62 

Authorize  increase  of  stock  by  comi»anies  in  first  and  becond- 

class  cities  68 

Formation  of,  by  purchase  of  property 73 

Depriving  of  expclusiv^?  rights 81 

Appropriation  of  streams,  etc,  by 87 

Authorized  to  borrow  t»>  double  the  amount  of  capital  stock.  92 
Abandoned  oil  and  gas  >\  ells  must  be  plugged  to  prevent  pollu- 
tion of  water  supplies 96 

In  cities  of  the  tirst  class  no  cemetery  to  be  placed  on  land 

draining  into  water  supply 97 

Authorized  to  re-locate   road  when   neces«iry   for  storing  of 

water  supply  100 

Authorized  to  take   lands  along   streams  when  necessary   to 

preserve  from  contamination 100 

Must  make  compensation  for  land  so  taken 100 

In  the  appropriation  of  lands  by  conii)anies  having  the  right 
of   eminent   domain    iiarties    may     waive   assessment    by 

viewers    105 

Either  party  may  have  jury  view  the  premises 105 

Validating  purchases  or  leases   heretofore   made   to  preserve 

water  supjjlies  from  contamin:ition 106 

A  misdemeanor  for  any  (me  to  enter  U])on  enclosed  lands  of 

water  company  and  pollute  sui)ply 107 

Empowering  any  constable  or  duly  constituted  watchman  to 

make  arrests  in  such  cases 107 

Authorized  to  take,  purchase,  etc.,  stock  or  bonds  in  other 

sindlar  companies 109 

Companies  for  the  supply,  storage  or  transportation  of  water 
and  water  power  authorized   to  determine  the  character 
etc.,  of  the  works  and  the  use  to  be  made  of  the  water  ect.        110 
Said  companies  authorized  to  take  property  necessary  for  their 

work  110 

Exclusive  franchises  of  water  companies  not  to  be  extended  by 

merger   118 

Councils  may  contract  for  a  supply  of  water  for  fire  protec- 
tion with  any  duly  incorporated  water  company 123 

Borough  authorized   to   provide  a  supply   by  building  works 

or  by  contracting  with  water  company 123 

Contracts  entered  into  with  water  companies  not  to  abridge 

borough's  right  to  construct  works 124 

Corporations  vested  with  right  to  use  canals,  etc.,  for  trans- 
portation may  use,  lease  or  sell  same  for  domestice  and 

commercial  supply  of  water 124 

On  written  request  of  lot  owners  adjacent  to  a  city  or  town 

water  company  may  extend  its  lines  into  such  territory..        125 
Townships  of  first  class  may  contract  with  water  company  for 

a  supply  for  a  period  not  exceeding  twenty  years 127 
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Such  right  not  to  be  exclusive  against  other  water  companies 

nor  against  right  of  municipalities  to  build  works 127 

Charters  of  water  companies  not  to  be  extended  to  interfere 

with  territory  occupied  by  another  water  company 138 

Kight  of  eminent  domain  to  take  streams,  etc.,  withheld  from 

companies  chartered  after  13  April,  1905 144 

Certified  plans  of  water  works,  with  description  of  source  of 

supply  to  be  filed  with  Commissioner  of  Health  145 

No  additional  source  of  supply  to  be  used  without  permit 

from  Commissioner  of  Health 145 

Water  works  not  to  be  constructed  or  extended  without  writ- 
ten permit  from  Commissioner  of  Health 145 

Application  for  permit  must  be  accompanied  by  copy  of  plans 

for  such  works  or  extensions  thereof 146 

Commissioner  must  examine  applications  without  delay 146 

Appeal  from  decision  of  Commissioner  may  be  had  to  the 

court    146 

Penalty  for  neglecting  to  file  plans,  etc.,  with  Commissioner 

of  Health  146 

Railroad   companies   authorized   to   acquire,   hold,   etc,   stock 

and  securities  of  water  companies 149 

Lettei-s  patent  not  to  issue  to  water  companies  until  applica- 
tion is  approved  by  Water  Supply  Commission 151 

Applications  for  charters  must  be  approved  by  the  Water 
Supply  Commission  before  the  Governor  shall  approve  or 
letters  patent  issue 151-178 

Applications  must  name  source  of  supply,  and  designate  point 

where  to  be  taken 179 

Agreement  to  merge  companies  must  receive  approval  of 
Water  Supply  Commission  before  Governor  shall  approve 
or  letters  patent  issue 179 

Must  designate  source  of  supply  and  point  where  to  be  taken.        179 

Any  rights  held  by  either  of  companies  merging  must  be 
surrendered,  and  they  must  accept  provisions  of  Act  13 
April,  1905,  and  7  June,  1907 180 

No  sale  of  one  company  to  another  to  be  valid  until  cer- 
tificate designating  source  of  supply  and  place  of  taking 
same,  and  surrendering  rights  of  either  company,  be  ap- 
proved by  Water  Supply  Commission.  Purchasing  com- 
pany must  accept  Act  13  April,  1905,  and  7  June,  1907...        180 

Companies  subject  to  act,  requiring  new  or  additional  supply, 
must  designate  same  and  point  where  to  be  taken  and  re- 
ceive approval  of  Water  Supply  Commission 181 

Townships  of  second  class  authorized  to  contract  with  for  fire 

protection    168 

Getting  supply  within  corporate  limits  must  supply  munici- 
pality or  forfeit  rights  to  su..cient  water  to  supply 
municipality    169 

Failing  to  so  supply  water  must  file  reason  with  Water  Sup- 
ply Commission  170 

Failiure  to  so  file  a  statement  declared  a  misdemeanor 170 

On  failure  to  so  supply  Water  Commission  may  recommend 

granting  another  charter 170 

Municipalities  desirous  of  purchasing,  may  ask  the  court  to 

appraise  value 173 

Municipality  authorized  to  buy  a  plant  so  appraised 174 
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Must  obtain  consent  of  authorities  to  occupy  highways,  etc., 

in  townships  of  the  first  class 177 

Charters  for,  not  to  be  granted  until  approval  of  Water  Sup- 
ply Commission  is  obtained 178 

What  application  shall  contain 179 

Provisions  regarding  the  merging  of 179 

Provisions  regarding  the  sale,  etc.,  of  water  companies 180 

Provisions  regarding   the  acquiring  of  additional  sources  of 

supply  by  181 
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Territor>'  to  be  designated  in  certificate  of 217 

Extension  of  territorial  limits  under  Act  of  1883 227 
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Authorized  by  the  Act  of  1874 274 

Amendment  of  Acts  regarding 274 

Those  under  clause  IX.  cannot  be  united  in  one  charter 275 

Classification  of,  by  Attorney  General 275 

Companies  under  clause  IX.  local 276 

Application  for,  must  disclose  district 276 

Those  under  clause  XVIII.  cannot  be  endowed  with  right  of 

eminent  domain   276 

District  of,  as  limited  in  Bly  case 281 
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Authorized  to  erect  buildings  for  supply  of  water 285 
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lations      288 
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Companies  under  clause  X  VIII 298 
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eminent  domain   299 
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Charter  will   not   be  granted  to  another   company  in   same 
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of  1887  to  acquire  exclusive  privileges 305 

Exclusive  privilege  ends  with  payment  of  stipulated  dividend.  308 
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Legislative  provision  regarding  municipal  purchase  of 300 
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Cannot  collect  rates  when  water  is  impure , 311 

Pollution  of  supply  of,  Butler  cases 324 
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Pollution  of  supply  of,  Plymouth  case 333 

Need  not  hold  large  bodies  of  land  to  preserve  supply 334 
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supply    335 
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owners   340-343 
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May  restrain  upper  riparian  owner  from  diminishing  flow  of 

stream   347 
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poration      349 

Merged  companies  may  take  water  for  enlarged  district 350 
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to  preserve  water  supplies 354 
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Basis  of  fixing  a  reasonable  rate  of  charges 365 
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rates   367-368 
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for  use 369 
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water  374 
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ment to  furnish  free  water 396 
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Municipality  having  contracted  with,  prohibited  from  erect- 
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exclusive  right  411 
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relief  in  case  of  inadequate  supply 412 

Companies  not  responsible  for  loss  by  fire 413 

Act  of  1901  authorizing  municipalities  to  build  works  notwith- 
standing existing  contract 424 

Said  Act  declared  unconstitutional  by  Supreme  Court 425 

Companies  not  liable  for  damages  in  case  of  accidental  break- 
down    425 
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Companies  chartered  under  section  2  clause  XVIII.  of   the 
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of  38-62-81 
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1874  39 
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taken    43 
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plies       89 

Abandoned  gas  or  oil  wells  must  l)e  plugged  to  prevent  pollu- 
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tion          100 
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viewers    105 
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plies from  contamination 106 

A  misdemeanor  to  enter  upon  the  enclosed  lands  of  a  water 

company  and  pollute  or  attempt  to  pollute  the  water 107 
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Companies  for  the  supply  storage  or  transportation  of  water 
and  water  power  for  commercial  and  manufacturing  pur- 
poses authorized  to  determine  the  character,  design  and 
construction  of  the  works  and  the  use  to  be  made  of  the 

water  and  water  power  of  Kuch  companies 110 

Authorizing  the  utilization,  for  domestic  and  manufacturing 

purposes,  of  waters  theretofore  useti  for  transportation.        124 
Right  of  eminent  domain  to  take  streams,  etc.,  withheld  from 

companies  thereafter  chartered 144 

What  is  to  be  included   in  the  term  "water  of  the  State" 

as  used  in  the  Act  of  22  April.  1905 146 

Water  companies  required  to  file  with  Commissioner  of  Health 

a  description  of  their  source  of  supply 145 

No  additional  source  to  be  used  without  a  written  permit 145 

No  water  works  lo  be  constructed  without  the  written  permit 
01    the   Commissioner  of  Health   if   in   his  judgment   the 
proposed  source  be  non-prejudicial  to  the  public  health..        145 
Applications  for  permit  to  be  accompanied  with  plans  of  the 

work,  with  a.  description  of  the  source  of  supply 145 

No  additional  supply  to  be  used  without  a  similar  permit 145 

l*enalty  for  failure  to  file  plana,  etc 146 

Provisions  regarding  discharge  of  sewage  into  streams 146 

Act   not   to   apply   lo   coal  mines  or   tanneries   or  municipal 

sewers*  in  operation  when  the  act  was  passed 146 

Water   Supply   Commission  to   procure   data,   etc.,  regarding 

the  water  supplies  of  the  .State 151 

To  adopt  means  of  utilizing,  conserving,  purifying  and  dis- 
tributing such  water  supplies 151 

*  Local  distribution  of  water  in  town**,  etc,  not  to  fall  within 

!  the  jurisdiction   of  this  Commission 151 

Must  collect  information  as  to  existing  conditions  of  the  water 

supply  of  the  State 152 

Must  report  annually  to  the  Governor  and  Legislature  recom- 
mending legislation  necessary  for  conserving,  etc.,  waters 

of  the  State 152 

Water  company  must  furnish  municipality  where  supply  is 

obtained   169 

Applications   must   de-?ignate   source   of   supph' 178 

Merging  companies  must  designate  source  of  supply 179 

Companies  selling  to  designated  source  of  supply 180 

Companies  requiring  new  or  additional  supply  to  state  source.        181 
Companies  are  obliged  to  provide  supply  of  reasonably  pure 

water   286 

Legislative  provision  authorizing  appropriation  of 290 

Merged  companies  may  take  supply  for  enlarged  territory 295 

Company    only    obliged   to   furnish    a    supply    ordinarily   and 

reasonably    pure 311 
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Contammation  by  manufacturing,  McCallum  case ,  312 
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Contafaination  of  streams  from  coal  mines,  Sanderson  cases..  .316-321 

Owner  of  coal  mines  may  drain  into  stream 321 

Contamination  of,  by  oil  operators,  Butler  cases 324-330 
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iJoroughs  and  cities  of  the  third  class  given  right  to  furnish 

a  supply  of  water  for  inhabitants 397 
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streams   172 
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of    178 
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